United States Court of Appeals 
for the 


District of Columbia Circuit 


TRANSCRIPT OF 
RECORD 


374 


BRIEF FOR APPELLANT AND JOINT APPENDIX 


Anited States Court of Appeals... of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT For the 
District of ~ hia Cireuit 


No. 15,944 FILED sep 2 7 1960 


EMMA R. MARLOWE, 
Administratrix of the estate of 


Charles Richard Marlowe, 
Appellant, 


JOSEPHINE ROCHE, et al., 
Appellees. 


APPEAL FROM A JUDGMENT OF THE UNITED STATES 
DISTRICT COURT FOR THE DISTRICT OF COLUMBIA 


WARREN E, MILLER ©\ 


910 Seventeenth Street, N. W. 
Washington 6, D. C. 
LEONARD P. KINCADE No 


522 Ohio Street 
Terre Haute, Indiana 


Attorneys for Appellant 


» ROBERT I, THIEL 
Printer |: 


(i) 
QUESTIONS PRESENTED 


Whether the court erred when it refused to admit the evidence 
which was before the appellees when they refused to reinstate decedent's 


pension. 


Whether decedent's pension could be lawfully discontinued by the 
trustees when it is not shown that any trustee charged with the duty of 
administering the Fund appraised the evidence or exercised their judg- 


ment or discretion in discontinuing this pension. 


Whether the court below erred when it determined decedent's pen- 
sion was lawfully discontinued when it did not consider the evidence be- 
fore the trustees when they refused to reinstate this pension, having ruled 
such evidence was inadmissible. 


Whether certificates of local union and district union may be ignored 
by the trustees and the court when applicable regulation provides proof of 
pensioner's service may be thereby established. 


Whether pension may be lawfully terminated when it is not shown 
that pensioner was first confronted with the evidence and afforded op- 
portunity to be heard by trustees and submit evidence in his behalf. 


Whether discontinuance of pension was arbitrary, capricious and 
unlawful and not supported by substantial evidence. 


In the absence of a showing that the trustees delegated their power 
to discontinue this pension previously found by them to be payable, and 
proof that such powers could be lawfully delegated, this pension should 
be reinstated by this court. 


JURISDICTIONAL STATEMENT 
STATEMENT OF CASE 
STATUTE INVOLVED 
SUMMARY OF ARGUMENT 
ARGUMENT: 


I. The Trial Court Should Have Found that the 
Time Charles Richard Marlowe Was Employed 
With the Davis and Raley Coal Company Should 
Have Been Considered by the Trustees for 
Pension Purposes; and that He Retired from the 
Coal Industry in February, 1949 4 5 


The Court Erred When it Refused to Admit the 
Evidence Which was Before the Appelles When 
They Refused to Reinstate Decedent's Pension 


The Record Does Not Show that Any Trustee 
Charged with the Duty of Administering the 
Trust Fund Ever Acted in Appraising the 
Evidence or Exercising Judgment and Discretion 
Upon the Evidence Before the Trustees 


The Court Erred in Not Holding that the 
Procedure Permitted by Appellees to be Followed 
Here, in Terminating Appellant's Pension, Was 
Arbitrary, Capricious and Unlawful 


The Court's Findings of Fact and Conclusions of 
Law Were Clearly Erroneous as the Evidence 
Was Insufficient to Support Them 2 


CONCLUSION 
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JURISDICTIONAL STATEMENT 


The United States District Court for the District of Columbia had 
jurisdiction of this case by virtue of Title 11, §305, D.C. Code, 1951 
Edition, giving to the Court jurisdiction of all cases in law and equity 
between parties either of which is found within the district. The amount 
in controversy must be above $3,000. By the Complaint filed in this 
case (JA 3-4) and return of service of process (JA 1) such jurisdictional 
requirements were met. 


The jurisdiction of this Court is invoked under Title 28, $1291, 
U.S.C.A., giving the courts of appeals jurisdiction of appeals from all 
final decisions of the district courts. The final decision in this case is 
the judgment rendered June 13, 1960 (JA 96) dismissing appellant's com- 
plaint. 
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STATEMENT OF CASE 


This action was originally filed by Charles Richard Marlowe, who 
died on July 29, 1958, to establish his eligibility for a monthly pension 
from the United Mine Workers of America Welfare and Retirement 
Fund (JA 3-4). His wife, Emma R. Marlowe, was substituted as admin- 
istratrix in his stead. 


The Labor-Management Relations Act of 1947, Act of June 23, 
1947, 61 Stat. 157, 29 U.S.C. 186 (Tr. 74) authorized the establishment 
of welfare funds by employers for the sole and exclusive benefit of the 
employees of the employer and their families and dependents, either 


separately or jointly with the employees of other employers making 


similar payments! The Act provided that such payments might be made 
by the employer to a representative of the employees and were to be 
held in trust for medical or hospital care, pensions on retirement or 
death, compensation for injuries or illness, unemployment benefits, and 
similar purposes. The statute further provided that the detailed basis 
on which such payments were to be made was to be specified in a written 
agreement with the employer and, further, that the employees and em- 
ployers were to be equally represented in the administration of that fund, 
together with such neutral person as the two groups might agree upon. 


Pursuant to this statutory authority, the operators of coal mines 
entered into an agreement with the labor union representing coal miners, 
known as the United Mine Workers of America, in 1947. The trust so 
established ceased to exist (Tr 72); and the trust presently the subject 
of this suit was created by the National Bituminous Coal Wage Agree- 
ment of 1950, and provides in part (Tr 109): 

"It is agreed that this Fund is an irrevocable trust created 
pursuant to Section 302(c) of the 'Labor-Management Rela- 


tions Act, 1947,’ and shall endure as long as the purposes 
for its creation shall exist.” 


* * * 
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"Subject to the stated purposes of this Fund, the Trustees 
shall have full authority, within the terms and provisions 
of the 'Labor-Management Relations Act, 1947,' and other 
applicable law, with respect to questions of coverage and 
eligibility, priorities among classes of benefits, amounts 
of benefits, methods of providing or arranging for provi- 
sions for benefits, investment of trust funds, and all othe 
related matters." 
The trustees of the fund promulgated a set of regulations entitled 

Resolution 20 (JA 20, Tr. 12, P. Ex. 2, JA 77), governing the payment of 
pensions, which provided, among other things, that an applicant is en- 
titled to a pension who, on or after May 29, 1946, has completed twenty 
years’ service in the coal industry as an employee, and who has retired 
from the bituminous coal industry on or after May 29, 1946 (JA 99, trial 


court's findings of fact). 


In 1949 Charles Richard Marlowe applied to the trustees of the 
United Mine Workers of America Welfare and Retirement Fund for a 
pension, and the same was granted on April 21, 1949, retroactive to 
February 1, 1949 (JA 97, trial court's findings of fact). The application 
for pension showed (JA 73-76, P. Ex. 1) that Charles Richard Marlowe 
worked in the coal mines from September, 1901, to September, 1923, 
and from October, 1925 to April, 1930, and from October, 1948 to Feb- 
ruary, 1949, or a total of approximately 27 years. The correctness of 
the facts in the application was certified by the local union and by the 
district union, as required (P. Ex. 1, JA 75). 


The mine in which Charles Richard Marlowe worked during 1948 
and 1949, the Davis Coal Company, or Davis and Raley Lease Coal Com- 
pany, was a signatory to the National Bituminous Coal Wage Agreement 
of 1950 (P. Ex. 6, JA 91-93). 


Charles Richard Marlowe continued to receive payments until he 
was notified by letter of April 27, 1953 (JA 25, Tr 21), that his|pension 
had been discontinued, and without further notice, statement of reason, 
or opportunity to be heard, Charles Richard Marlowe's pension was 
forthwith terminated. 
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There is nothing in the record in this case to show that the trustees 
themselves ever acted in this matter, or that they could or did validly 
delegate their discretionary authority to act to any other person; or that 
they appraised the'evidence before the Fund or exercised their judgment 
or discretion in this matter; or that they confronted Marlowe with evi- 
dence before them on which his pension was discontinued; or gave him 
an opportunity to submit any evidence in his behalf. 


Affidavits were submitted to the trustees on Marlowe's behalf with 
letter of January 28, 1957 (P. Ex. 3, JA 81; JA 25-26, Tr 22). Although 
this letter was admitted into evidence by the trial judge, the accompany- 
ing affidavits were not. The court sustained defendant's objection to the 
introduction of these affidavits (Tr 22, JA 26), the court below saying to 
plaintiff's counsel: 


"Your job today is to prove it to me.” 


The court below thus erroneously held that it was not proper to 
show at the trial the evidence which was before the Fund when they 
refused to reinstate this pension. 


The court, by its ruling, held that in this suit plaintiff could not 
show the record before the Fund, but must try her case de novo before 
the court. Her husband had died since his pension was discontinued, and 
this ruling of the court that plaintiff was not permitted to show the evi- 
dence before the fund precluded her from showing that the action of the 
trustees was arbitrary and capricious when they terminated this 


pension. For this error, the case should be reversed. 


By letter of February 26, 1957, appellant's counsel was advised 
that "this information is not sufficient to establish Mr. Marlowe's 
eligibility for Fund pension.” (P. Ex. 9, JA 94). The court clearly 
erred in not looking at all the "information" contained in these affi- 
davits. 
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STATUTE INVOLVED 


The Labor-Management Relations Act of 1947, Act of June 23, 
1947, 61 Stat. 157, 29 USCA 186, provided in pertinent part: 


"(a) It shall be unlawful for any employer to pay or deliver, 
or to agree to pay or deliver, any money or other thing of 
value to any representative of any of his employees who 
are employed in an industry affecting commerce. 


"(b) It shall be unlawful for any representative of any em- 
ployees who are employed in an industry affecting com- 
merce to receive or accept, or to agree to receive or 
accept, from the employer of such employees any money or 
other thing of value. 


(c) The provisions of this section shall not be applicable 
* * * (5) with respect to money or other thing of value paid 
to a trust fund established by such representative, for the 
sole and exclusive benefit of the employees of such em- 
ployer, and their families and dependents ( or such em- 
ployees, families, and dependents jointly with the employees 
of other employers making similar payments, and their 
families and dependents): Provided, That (A) such payments 
are held in trust for the purpose of paying, either from 
principal or income or both, for the benefit of employees 

their families and dependents, for medical or hospital car 
pensions on retirement or death of employees, compensa- 
tion for injuries or illness resulting from occupational 
activity or insurance to provide any of the foregoing, or un- 
employment benefits or life insurance, disability and sick- 
ness insurance, or accident insurance; (B) the detailed basis 
on which such payments are to be made is specified in a 
written agreement with the employer, and employees and 
employers are equally represented in the administration |of 
such fund, together with such neutral persons as the repre- 
sentatives of the employers and the representatives of the 
employees may agree upon and in the event the employer 
and employee groups deadlock on the administration of such 
fund and there are no neutral persons empowered to break 
such deadlock, such agreement provides that the two groups 
shall agree on an impartial umpire to decide such dispute, 
or in event of their failure to agree within a reasonable 
length of time, an impartial umpire to decide such dispute 
shall, on petition of either group, be appointed by the district 
court of the United States for the district where the trust 
fund has its principal office, and shall also contain provisions 

for an annual audit of the trust fund, a statement of the results 


e, 
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of which shall be available for inspection by interested 
persons at the principal office of the trust fund and at such 
other places as may be designated in such written agree- 
ment; and (C) such payments as are intended to be used for 
the purpose of providing pensions or annuities for employees 
are made toa separate trust which provides that the funds 
held therein cannot be used for any purpose other than pay- 
ing such pensions or annuities. * * nA 


SUMMARY OF ARGUMENT 


1. The trial court should have found that the time Charles 
Richard Marlowe was employed with the Davis and Raley Coal Company 
should have been considered by the trustees for pension purposes, and 
that he retired from the coal industry in February, 1949. 


2. The court erred when it refused to admit the evidence which 
was before the appellees when they refused to reinstate decedent's 


pension. 


3. The record does not show that any trustee charged with the 
duty of administering the trust fund ever acted in appraising the evi- 
dence or exercising judgment and discretion upon the evidence before 
the trustees. 


4. The court erred in not holding that the procedure permitted 


by appellees to be followed here, in terminating appellant's pension, 


was arbitrary, capricious and unlawful. 


5. The court's findings of fact and conclusions of law were 
clearly erroneous as the evidence was insufficient to support them. 


ARGUMENT 
I 


THE TRIAL COURT SHOULD HAVE FOUND THAT THE TIME 
CHARLES RICHARD MARLOWE WAS EMPLOYED WITH THE 
DAVIS AND RALEY COAL COMPANY SHOULD HAVE BEEN CON- 
SIDERED BY THE TRUSTEES FOR PENSION PURPOSES; AND 
THAT HE RETIRED FROM THE COAL INDUSTRY IN FEBRUARY, 
1949. 


Charles Richard Marlowe's pension was discontinued primarily 


upon the basis that he had not been employed in the bituminous coal 
industry after May 29, 1946 (P. Ex. 7, JA 93). Marlowe was so em- 
ployed and the fund received royalties from the Davis and Raley Coal 
Company over this period (JA 29-30, Tr 29). 


The evidence in this case is all to the effect that Marlowe did 
actually work in the Davis and Raley Coal Company mine. His applica- 
tion so showed, and the facts were verified by the local union and by 
the district union as required (P. Ex. 1, JA 75). Appellant testified that 
her husband worked there from October 28, 1948, until the last of Jan- 
uary or the first of February, 1949 (JA 21-22, Tr 14), six days a week 
(JA 68, Tr 100). She took him out there in the car every day, and saw 
him working there every day. She saw him take the shovel and load the 
coal into trailers as it was sold to the public, and saw him carrying 
timbers (JA 22, Tr 15-16; JA 28, Tr 26; JA 36, Tr 40). She stated that 
she saw him shovel coal even though he had lost his right arm ina 
hunting accident in 1923 (JA 24, Tr 19). He didn't work in the mines 
between 1930 and 1948 because he couldn't get a job (JA 31, Tr 31). 


Appellant's son, Leverett Marlowe, testified that he had seen his 
father working at the Davis and Raley Coal Company (JA 39, Tr 45); 
and he demonstrated to the court exactly how his father had managed 
to shovel coal with only one arm (JA 39-40, Tr 46). Appellant's daughter, 
Geraldine Hoffman, testified that her father had loaded a trailer with 
coal at the Davis and Raley Coal Company (JA 49, Tr 62-3). 
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There was no testimony of any kind to the effect that Charles 
Richard Marlowe was not actually employed in the Davis and Raley 
Coal Company's mine in 1948 and 1949, or that coal was not mined 
there and royalty not paid on the coal produced. 


The trust indenture and the regulations of the trustees say noth- 
ing about "bona fide” operations and make no attempt to define them. 
They require no definite amount of production from a mine or a miner. 
This appellant's husband with 26 years of employment in the coal industry 
(P. Ex. 1, JA 73-6) when he returned to work in 1948 and 1949, had a con- 
tractual right to his pension, and the right to depend on it. 


The termination of his pension and the refusal to reinstate it were 


most arbitrary, capricious and unlawful. 


0 


THE COURT ERRED WHEN IT REFUSED TO ADMIT THE EVIDENCE 
WHICH WAS BEFORE THE APPELLEES WHEN THEY REFUSED TO 
REINSTATE DECEDENT'S PENSION. 


The trial court conducted the entire trial of this case on the 


erroneous basis that it was a de novo proceeding. At JA 26 (Tr 22) 


the judge remarked: 
"Your job today is to prove it to me.” 

He stated at Tr 11: 

"T think that the burden is on you to prove that he 
is entitled to the pension." 

It was on this basis, apparently, that the trial court refused to 
permit to be introduced into evidence the affidavits (P. Ex. No. 10 for 
identification, JA 83-90) which were submitted to the trustees together 
with letter of January 28, 1957, in an effort to have Marlowe's pension 
reinstated. The court stated (JA 71, Tr 105): 

"You can't prove a case by affidavits.” 
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However, the purpose of the affidavits was not to prove appellant's 
case before the trial court, but to show what the trustees had before them 
when they refused to reinstate Marlowe's pension (JA 71, Tr 105-6). 

In its final decision (JA 72, Tr 118), the court recognized |the 
significance of this and stated that in order for the court to uphold the 
appellant, there would have to be a finding that the action of the |trustees 


was “arbitrary, capricious, unreasonable or wrong." 


The affidavits were all directed to the very point upon which 
Marlowe's pension was terminated, that is, his employment at the Davis 
and Raley Coal Company in 1948 and 1949. The affidavit of Roy C. Brown 
(JA 83-4) stated that he saw Marlowe at the mine in 1948 and 1949. The 
affidavit of William Barnes (JA 84) stated that he knew of his own per- 
sonal knowledge that Marlowe was employed at the mine from October, 
1948 until January, 1949, that he worked at the mine every day that it 
operated and did the regular duties performed by a shot firer and coal 
miner, and that he had worked with Marlowe. 


The affidavit of Charles Foreman (JA 85) stated that the records 
of the U.S. Powder Company showed that Marlowe on October 30, 1948, 
purchased fifty pounds of powder pellets and one roll of fuse, articles 
used in the mining of coal. 


The affidavit of Harry Siepman (JA 85-6) stated that he had learned 
that Marlowe was trying to obtain employment in a mine and knew that the 
Davis and Raley Coal Company had need of a shot firer, and that he noti- 
fied Marlowe about the job, and that Marlowe did apply for the job, and 
that he knew of his own personal knowledge that Marlowe worked there 
from October, 1948 until January, 1949. 


The affidavit of Ray Bemis (JA 86-7) stated that he saw Marlowe 
going to and from the mine to work in 1948 and 1949, and saw Marlowe 
on the premises. 
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The affidavit of James Richard Black (JA 87-8) stated that he 
hauled coal from the Davis and Raley mine during latter 1948 and 
early 1949; and that when he purchased coal there, Marlowe was at 
the mine and assisted in loading affiant's truck, and that he knew of 
his own personal knowledge that Marlowe was employed at the mine 
at that time. There were also affidavits of Charles Richard Marlowe 
and appellant to the same effect (JA 88-90). 


It is obvious that without having before him the above affidavits 
the trial judge had no way of knowing what the evidence was on 
which the trustees based their decision not to reinstate appellant's 


pension. 


This is similar to the situation presented in Skeffington -v. 
Katzeff, 277 Fed. 129, CCA 1, 1922, where it was held that if in 
a habeas corpus case the court did not have before it all the 
evidence considered by the Secretary of Labor relating to the 
ground on which petitioner was ordered deported, the court could 
not determine whether the evidence before the Secretary was 
sufficient to warrant the finding on which the deportation was 
ordered. 


The finding 'of the trial court that Marlowe was not an 
employee of the Davis and Raley Coal Company but! was an owner 
and operator of said mine (Finding of Fact No. 14, JA 99) and result- 


ing conclusion of law that he was not an employee within the meaning 


of the term "employee" as set forth in the Labor-Management Rela- 
tions Act nor within the terms of Resolution 20 is not supported by the 
evidence. 


There was no evidence whatsoever that Marlowe was not an 
employee of the Davis and Raley Coal Company or that he was an 
owner and operator of the mine. 
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On the contrary, appellant testified (JA 32, Tr 33) that Mr. Raley 
and Davis owned the mine, and that Marlowe was employed there. She 
testified further (JA 35, Tr 39) that he got the job when Mr, Harry Siep- 
man told him to go “over there, there was a job open for him, a place 
for him to work, and for him to come over there." The affidavit filed 
by Mr. Siepman which the court refused to allow to be introduced into 
evidence was to this same effect (JA 86). 


The fact that Marlowe was paid by getting a share of the proceeds 
of the sale of the coal does not in legal effect without more being shown 
make him a partner, or an owner in the mine, or an employer or operator 
in any way. 


pant 


WITH THE DUTY OF ADMINISTERING THE TRUST FUND EVE 
ACTED IN APPRAISING THE EVIDENCE OR EXERCISING JUD 
MENT AND DISCRETION UPON THE EVIDENCE BEFORE THE 
TRUSTEES. 


THE RECORD DOES NOT SHOW THAT ANY TRUSTEE ND EVER 


There is no evidence in this case that the trustees or any of them 
ever acted in denying Charles Richard Marlowe's application for pen- 
sion or on his application for reinstatement. The law is well settled 
that it is the duty of the trustee to make final decision in such matters. 


Restatement of Trusts, $171, states: 


"The trustee is under a duty to the beneficiary not to 
delegate to others the doing of acts which the trustee can 
reasonably be required personally to perform... 


"f, Although a trustee cannot properly delegate to 
another, he can properly consult with and take advice from 


others provided he personally makes the final decision i 
the matter. . . (Emphasis supplied) 


™:, In matters which a trustee has properly delegated 
to agents or co-trustees or other persons, he is under a 


duty to the beneficiary to exercise a general supervisio 
over their conduct. . ."" (Emphasis supplied) 
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Decided cases amply support the rule given in the Restatement 

above. In 54 Am. Jur. p. 244, Trusts, §309, is the statement: 
"As a general rule, a trustee charged with the duty 

of administering a trust cannot delegate to others powers 

vested in hirn which involve the exercise of judgment and 

discretion." 

This Court has stated that a trustee cannot employ an agent to 
select investments for the trust, in Washington Loan & Trust Co. v. 
Colby, 108 F.2d 743. In McClure v. Middletown Trust Company, 95 
Conn. 148, 110 Atl. 838, 841 (1920), a successor trustee had turned 
the question of collecting assets over to an attorney. The court held 
that the delegation of certain duties was proper, and that the attorney 
selected was a proper agent to perform these duties; however, in hold- 
ing the trustee responsible to the beneficiaries of the trust for failure 
of the attorney to take the proper action to collect the assets, the court 
said (p. 841): 


tt. , reasonable diligence on the part of the trustee 
required it to know generally what the attorney was doing 
in the carrying out of its business. It could not commit 
the cause to the attorney and relieve itself of all further 
supervision. In a general way it should know what steps 
the attorney was taking, and it should use due care to have 
him fulfill his employment." (Emphasis supplied). 


In Meck v. Behrens, 141 Wash. 676, 252 Pac. 91, 50 ALR 207 (1927), 
the trustees had delegated their power to a trust company. The court 


said at page 210: 


"| . . the géneral rule undoubtedly is that a trustee vested 
with a power which involves personal discretion and judg- 
ment cannot delegate the execution of the power to another.” 


IV 


THE COURT ERRED IN NOT HOLDING THAT THE PROCEDURE 
PERMITTED BY APPELLEES TO BE FOLLOWED HERE, IN TER- 
MINATING APPELLANT'S PENSION, WAS ARBITRARY, CAPRI- 
CIOUS AND UNLAWFUL. 
In order to be entitled to a pension from the fund controlled by 
appellees, it was necessary for Charles Richard Marlowe to comply 
with Resolution 20 (P. Ex. 2, JA 77-81). That Resolution provided 
that certifications by a local union, or by local unions, or by districts 
of the United Mine Workers of America, that an applicant served in the 
coal industry shall be deemed to be satisfactory proof of service for the 
period or periods covered by such certifications. Marlowe submitted 
such evidence in the nature of certificates from his local union and the 
district union (P. Ex. 1, JA 75) and was allowed and paid a pension until 
May 1, 1953 (JA 25, Tr 20). The court below erred in allowing the 
trustees to ignore the above certificates of the local union and district 
in so far as proof of Marlowe's service is concerned. 


In the case of Hobbs v. Lewis, 159 F.Supp. 282 at p. 287, Judge 
Pine of our District Court said: 


"But assuming the Fund to be a charitable trust, there 
is ample evidence of arbitrary and unreasonable acts by 
the Trustees, if they be considered a sine qua non to re- 
covery by plaintiff as contended by defendants. They are 
shown by the following facts: Resolution 10 provides that 
certification by a local union that an applicant served in 
the coal industry shall be deemed satisfactory proof of 
service for the periods covered by such statements. Note 
withstanding this provision in the Resolution, and the certi- 
fication by the union, the Trustees rejected plaintiff's ap 
plication upon ascertaining that the Social Security records 
did not bear out, in part, plaintiff's statement of employ- 
ment. Moreover, they did not call upon the applicant for 
an explanation of the apparent discrepancy, nor did they 
make an independent investigation of their own by com- 
municating with the local union or otherwise." (Emphasis 
supplied). 
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In the instant case the certification of the union and district officials 


was likewise arbitrarily ignored. 


In Bednar v.'U.M.W. Welfare & Retirement Fund, 25 Labor Cases 
68352 (1953), D.C., Judge McLaughlin held that a miner who filed suit in 
1952 was entitled to pension rights retroactively from June 3, 1946. 


Appellees did not confront or advise Marlowe of the evidence upon 
which it was proposed to terminate his pension, nor did they afford him 


an opportunity to be heard and submit evidence to contradict that before 


the trustees. That, too, was arbitrary. 


vV 


THE COURT'S FINDINGS OF FACT AND CONCLUSIONS OF LAW 
WERE CLEARLY ERRONEOUS AS THE EVIDENCE WAS INSUF- 
FICIENT TO SUPPORT THEM. 


As to the court's first conclusion of law, based upon appellant's 
failure to introduce evidence, attention is invited to the fact that appel- 
lant tried to introduce evidence that the termination of Marlowe's pen- 
sion was not based on substantial facts but the court in not admitting 
the evidence in the form of affidavits as offered precluded appellant 
from making this showing. 


It is respectfully submitted that the second conclusion of law is 
clearly erroneous and not supported by the evidence, as Charles 
Richard Marlowe met the eligibility requirements of Resolution 20. 
He discontinued working in the coal industry after May 29, 1946, and 
both the local union and the district of the United Mine Workers of 
America certified as to his membership and as to the correctness 
of the facts set forth in his application (P. Ex. 1, JA 75). Appellant, 
the widow of Mr. Marlowe, testified (JA 22-24, Tr 16-18) as to his 
employment. 
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The third conclusion of law that Charles Richard Marlow 
not an employee of the Davis and Raley Coal Company within t 


was 
e mean- 


ing of the term "employee" as set forth in the Labor-Management Rela- 
tions Act, 1947, nor within the terms of Resolution 20, is clearly errone- 
ous. The Labor-Management Relations Act of 1947 as amended and 


Resolution 20 did not define the term ''employee." 


The court's fourth conclusion of law states Mr. Marlowe 
genuinely employed in the bituminous coal industry after 1930. 


was not 
Neither 


Resolution 20 nor the Labor-Management Relations Act of 1947 defines 
“genuine” employment or restricts or particularizes any kind of employ- 


ment in the coal industry. The fact of employment, as here, in 
industry, is sufficient to qualify for a pension. 


the 


The court's findings of fact numbered 14, 16, 17, 18 and 19 were 
clearly erroneous, and were not only unsupported by the evidence but 


were contrary to the evidence. 


CONCLUSION 


The lower court's order of June 13, 1960, dismissing the 
with prejudice (JA 96) should be reversed. 


Respectfully submitted, 


WARREN E. MILLER 


910 Seventeenth Street, N.W. 


Washington, D. C. 
and 
LEONARD P. KINCADE 


522 Ohio Street 
Terre Haute, Indiana 


Attorneys for Appellant 
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As to the court's first conclusion of law, based upon appellant's 
failure to introduce evidence, attention is invited to the fact that appel- 
lant tried to introduce evidence that the termination of Marlowe's pen- 
sion was not based on substantial facts but the court in not admitting 
the evidence in the form of affidavits as offered precluded appellant 
from making this showing. 


It is respectfully submitted that the second conclusion of law is 
clearly erroneous and not supported by the evidence, as Charles 
Richard Marlowe met the eligibility requirements of Resolution 20. 
He discontinued working in the coal industry after May 29, 1946, and 
both the local union and the district of the United Mine Workers of 
America certified as to his membership and as to the correctness 
of the facts set forth in his application (P. Ex. 1, JA 75). Appellant, 
the widow of Mr. Marlowe, testified (JA 22-24, Tr 16-18) as to his 
employment. 
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The third conclusion of law that Charles Richard Marlowe was 
not an employee of the Davis and Raley Coal Company within the mean- 
ing of the term "employee" as set forth in the Labor-Management Rela- 
tions Act, 1947, nor within the terms of Resolution 20, is clearly errone- 
ous. The Labor-Management Relations Act of 1947 as amended and 
Resolution 20 did not define the term "employee." 


The court's fourth conclusion of law states Mr. Marlowe|was not 
genuinely employed in the bituminous coal industry after 1930.) Neither 
Resolution 20 nor the Labor-Management Relations Act of 1947 defines 


“genuine” employment or restricts or particularizes any kind of employ- 


ment in the coal industry. The fact of employment, as here, in the 
industry, is sufficient to qualify for a pension. 


The court's findings of fact numbered 14, 16, 17, 18 and 19 were 
clearly erroneous, and were not only unsupported by the evidence but 


were contrary to the evidence. 


CONCLUSION 


The lower court's order of June 13, 1960, dismissing the complaint 


with prejudice (JA 96) should be reversed. 


Respectfully submitted, 


WARREN E. MILLER 
910 Seventeenth Street, N. 
Washington, D. C. 


and 
LEONARD P. KINCADE 


522 Ohio Street 
Terre Haute, Indiana 


Attorneys for Appellant 
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3 
Proceedings 


Memorandum of law by defts filed. 
Appearance of Joseph T. McFadden for defts filed. 


Hearing resumed; oral motion of defts to dismiss, heard, 
argued and granted. (order to be presented) (Rep Kaitz) 
Curran, J. 


Transcript of proceedings of May 3, 1960; pp 1-118; | Rep R.I. 
Henderson (court copy) filed. 


Transcript of proceedings 5-4-60 pp 1-13 (Rep E. O|. Wells) 
(courts copy) filed. 


Findings of fact and conclusions of law (N) Curran,|J. 
Order dismissing pltfs complaint with prejudice (N)| Curran, J. 


Notice of Appeal by pltf.; deposit by Miller, $5.00; copies 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Jasonville , Indiana Civil Action No, 1615-57 


Plaintiff, 
vs. 


(1) United Mine Workers of America, (3) John L. Lewis, Trustee 
an unincorporated association United Mine Workers of America 
907 15th Street, N. W. Welfare and Retirement Fund 
Washington, D.C. 907 15th Street ,|N. W. 


(2) Josephine Roche, Trustee 


Washington, D. C. 


United Mine Workers of America (4) Charles Owens, Trustee 

Welfare and Retirement Fund United Mine Workers of America 
907 15th Street, N. W. Welfare and Retirement Fund 
Washington, D.C. 907 15th Street ,|N.W. 


Washington, D. ¢ 


Defendants. 
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COMPLAINT FOR PENSION 

1. Plaintiff is a citizen of the United States and a resident of 
Indiana, and the amount in controversy exceeds, exclusive of interest 
and costs, the sum of $3,000.00. Defendants are an unincorporated 
association and the trustees of the United Mine Workers of America 
Welfare and Retirement Fund. 

2. The pension fund referred to, from which plaintiff is entitled 
to benefits , was authorized by Title 29 United States Code, Section 186. 

3. Under authority of the above statute a National Bituminous Coal 
Wage Agreement was entered into between the defendant, United Mine 
Workers of America, an unincorporated association, and the operators of 
soft coal mines in accordance with certain rules and regulations promulgated 
by the trustees of said pension fund, defendants Josephine Roche, John L. 
Lewis and Charles Owens, for the benefit of coal miner members of said 
unincorporated association, including plaintiff. 

4. Plaintiff duly applied for a pension of $100.00 per month in 
accordance with these rules and regulations on February 2, 1948. A copy 
of his application is attached, marked Exhibit A, and incorporated herein 
by reference. This application was denied, and plaintiff again applied for 
a pension in accordance with these rules and regulations, which was denied 
on February 26, 1957, although plaintiff fully met the requirements estab- 


lished by the trustees for participation in the pension fund from February 


2, 1948. 

WHEREFORE, plaintiff prays for a court order requiring the defend- 
ants to pay to the plaintiff from the United Mine Workers of America 
Welfare and Retirement Fund the sum of $11,200 .00 as past benefits due 
him from February 2, 1948, to June 2, 1957, and for an order establishing 
his right to thereafter draw such pension at the rate of $100.00 per month 
and requiring said defendants to pay the same until plaintiff's death; and 
for such other and further relief as to the court may seem just and proper. 


/s/ Warren E. Miller /s/ Charles Richard Marlowe 
910 i7th Street, N. W. Jasonville, Indiana 
Washington, D. C. Plaintiff 
Attorney for Plaintiff 


| Jurat June 5, 1957.] 
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EXHIBIT A 


| Attached to Defendant's, United Mine Workers of America, 
Motion to Dismiss, Filed July 30, 1957] 


NATIONAL BITUMINOUS COAL WAGE AGREEMENT OF 1950 


Effective March 5, 1950, to June 30, 1952 
Executed at Washington, D. C., March 5, 1950 


THIS AGREEMENT, made this 5th day of March, 1950, by and between 
the coal operators and associations signatory hereto hereinafter referred to 
as Operators, parties of the first part, and the International Union, United 
Mine Workers of America, hereinafter referred to as Mine Workers, on 
behalf of each member thereof, party of the second part, covering all of 
the bituminous coal mines owned or operated by said first parties, amends, 
modifies and supplements previous agreements as herein provided. This 
Agreement (subject to the amendments, modifications and supplements as 


hereinafter provided) carries forward and preserves the terms and con- 
ditions of the Appalachian Joint Wage Agreement (dated June |19, 1941) 


effective April 1, 1941, to March 31, 1943, the Supplemental Six Day Work 
Week Agreement, the National Bituminous Coal Wage Agreement (dated 
April 11, 1945) effective April 1, 1945, and all the various District 
Agreements executed between the United Mine Workers of America and 
the various Operators and Coal Associations (based upon the |jaforesaid 
basic agreements) as they existed on March 31, 1946, subject to the terms 
and conditions of this Agreement and as amended, modified and supple- 
mented by this Agreement as herein set out. 
WITNESSETH: It is agreed that this contract is for the exclusive 
joint use and benefit of the contracting parties, as defined and set forth 
in this Agreement. It is agreed that the United Mine Workers of America 
is recognized herein as the exclusive bargaining agency representing the 
employees of the parties of the first part. It is further agreed that as a 
condition of employment all employees shall be, or become, members of 
the United Mine Workers of America, to the extent and in the manner per- 
mitted by law, except in those exempted classifications of employment 
as hereinafter provided in this agreement. This provision does not 
change the rules or practices of the industry pertaining to management. 
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The Mine Workers intend no intrusion upon the rights of management as 
heretofore practiced and understood. It is the intent and purpose of the 
parties hereto that this agreement will promote and improve industrial 
and economic relationship in the bituminous coal industry and to set 
forth herein the basic agreements covering rates of pay, hours of work 
and conditions of employment to be observed between the parties , and 
shall cover the employment of persons employed in the bituminous coal 
mines covered by this Agreement. 


* * * *x 


UNITED MINE WORKERS OF AMERICA _ 
WELFARE AND RETIREMENT FUND OF 1950 


A. It is hereby stipulated and agreed by the contracting parties 
hereto that there is hereby created a Fund to be designated and known 
as the "United Mine Workers of America Welfare and Retirement Fund 
of 1950." During the life of this Agreement, there shall be paid into 
such Fund by each operator signatory hereto the sum of thirty cents 
(30¢) per ton of two thousand (2 ,000) pounds on each ton of coal produced 
for use or for sale. Such Fund shall have its place of business in Wash- 
ington, District of Columbia, and it shall be operated by a Board of 
Trustees, one of whom shall be appointed as a representative of the 
Employers, one of whom shall be appointed as a representative of the 
United Mine Workers of America and one of whom shall be a neutral 
party, selected by the other two. In the event of resignation, death, 
inability or unwillingness to serve of the Trustee appointed by the 
Operators or the Trustee appointed by the United Mine Workers of 


America, the Operators shall appoint the successor of the Trustee 


originally appointed by them and the United Mine Workers of America 
shall appoint the successor of the Trustee originally appointed by it. 
The Operators signatory hereto do hereby appoint Charles A. 
Owen, of New York City, as their representative on said Board of Trustees. 
The United Mine Workers of America do hereby appoint John L. Lewis 
of Washington, D.'C., as its representative on said Board of Trustees. 
It is further stipulated and agreed by the joint contracting parties that 
Josephine Roche, of Denver, Colorado is appointed as the neutral 
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Trustee. Said three Trustees so named and designated shall constitute 
the Board of Trustees to administer the Fund herein created. 

In the event of a deadlock on the designation or agreement as to 
any future neutral Trustee, an impartial umpire shall be selected either 
by agreement of the two Trustees, representatives of the contracting 
parties hereto, or by petition by either of the contracting parties hereto 
to the United States District Court for the District of Columbia for the 
appointment of such an impartial umpire, all as made and provided in 
Section 302 (c) of the "Labor-Management Relations Act, 1947." 

It is agreed by the contracting parties hereto that the Trustees 
herein provided for shall serve for the duration of this contract and as 
long thereafter as the proper continuation and administration| of said 
trust shall require. 

It is agreed that this Fund is an irrevocable trust created pursuant 
to Section 302 (c) of the "Labor-Management Relations Act, 1947," and 
shall endure as long as the purposes for its creation shall exist. Said 


purposes shall be to make payments from principal or income or both, 
of (1) benefits to employees of said Operators, their families and depend- 
ents for medical or hospital care, pensions on retirement or death of 


employees, compensation for injuries or illness resulting from occupa- 
tional activity or insurance to provide any of the foregoing, or life 
insurance, disability and sickness insurance or accident insurance; 

(2) benefits with respect to wage loss not otherwise compensated for at 

all or adequately by tax supported agencies created by federal or State 
law; (3) benefits on account of sickness, temporary disability , permanent 
disability, death or retirement; (4) benefits for any and all other purposes 
which may be specified, provided for or permitted in Section 302 (c) of 

the "Labor-Management Relations Act, 1947," as agreed upon from time 
to time by the Trustees including the making of any or all of the foregoing 
benefits applicable to the individual members of the United Mine Workers 
of America and their families and dependents, and to employees of the 
Operators other than those exempted from this Agreement; and (5) benefits 
for all other related welfare purposes as may be determined by the Trustees 
within the scope of the provisions of the aforesaid "Labor-Management 
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Relations Act, 1947."" Subject to the stated purposes of this Fund, the 
Trustees shall have full authority, within the terms and provisions of 
the "Labor-Management Relations Act, 1947," and other applicable law, 
with respect to questions of coverage and eligibility, priorities among 
classes of benefits, amounts of benefits, methods of providing or 
arranging for provisions for benefits, investment of trust funds, and all 
other related matters. 

The aforesaid Trustees shall designate a portion (which may be 
changed from time to time) of the payments herein provided, based upon 
proper actuarial computations, as a separate fund to be administered by 
the said Trustees herein described and to be used for providing for 
pensions or annuities for the members of the United Mine Workers of 


America or their families or dependents and such other persons as may 


be properly included as beneficiaries thereunder. 


It is further agreed that the detailed basis upon which payments 
from the Fund will'be made shall be resolved in writing by the aforesaid 
Trustees at their initial meeting, or at the earliest practicable date that 
may by them thereafter be agreed upon. 

Title to all the moneys paid into and or due and owing said Fund 
shall be vested in and remain exclusively in the Trustees of the Fund, and 
it is the intention of the parties hereto that said Fund shall constitute an 
irrevocable trust and that no benefits or moneys payable from this Fund 
shall be subject in any manner to anticipation, alienation, sale, transfer, 
assignment, pledge, encumbrance or charge, and any attempt to so antici- 
pate, alienate, sell, transfer, assign, pledge, encumber or charge the same 
shall be void. The moneys to be paid into said Fund shall not constitute 
or be deemed wages due to the individual mine worker, nor shall said 
moneys in any manner be liable for or subject to the debts, contracts, 
liabilities or torts of the parties entitled to such money, i.e., the bene- 
ficiaries of said Trust under the terms of this Agreement. 


* * * * * 


| Filed August 2, 1957.] 
DEFENDANT TRUSTEES' ANSWER 
FIRST DEFENSE 
The Complaint fails to state a claim upon which relief may be 


granted against these Defendant Trustees. 
SECOND DEFENSE 
This Honorable Court lacks jurisdiction. 
THIRD DEFENSE 
The right of action set forth in the Complaint did not accrue within 
three years next before the commencement of this action. 
FOURTH DEFENSE 
1. The allegations of Paragraph 1 of Plaintiffs Complaint are 
admitted except that no answer is made by these Defendant Trustees as 
to the United Mine Workers of America being an unincorporated associa- 
tion. 
2. Defendants admit the allegations in Paragraph 2 of Plaintiff's 
Complaint. 
3. In response to Paragraph 3 in Plaintiff's Complaint) Defendant 
Trustees admit that certain National Bituminous Coal Wage Agreements 
were entered into between the United Mine Workers of America and 
certain bituminous coal operators; it is denied that such ae Bitumin- 
ous Coal Wage Agreements were entered into pursuant to certain rules 
and regulations adopted by the Defendant Trustees. Secondly, the rules 
and regulations determining pension eligibility were adopted subsequently 
by the Defendant Trustees of the United Mine Workers of America Welfare 
and Retirement Fund, which Fund was created under authority of the 
National Bituminous Coal Wage Agreement of 1950. There is no legal 
relationship existing between the Defendant Trustees and the contracting 
parties to the aforesaid National Bituminous Coal Wage Agreement. It 
is denied that the Plaintiff was eligible for pension. 
4. In reply to Paragraph 4 of Plaintiff's Complaint the Defendant 
Trustees admit that the Plaintiff applied for pension from the United Mine 
Workers of America Welfare and Retirement Fund, but state that the date 
of application was February 9, 1949. It is admitted that the Plaintiff 
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received a pension of $100.00 per month from February 1, 1949 until it 
was terminated by the Defendant Trustees on May 1, 1953. Defendant 
Trustees deny that such pension was wrongfully or illegally terminated. 
It is denied that the Plaintiff ever again submitted another application to 
the said Welfare and Retirement Fund. It is further denied that the Plain- 
tiff was ever eligible for a pension from the United Mine Workers of 
America Welfare and Retirement Fund. 

5. Further answering to Plaintiff's Complaint , Defendants deny 
each and every allegation therein contained not herein otherwise 
specifically answered. 

WHEREFORE, Defendants pray that judgment in their favor be 
granted and the Complaint be dismissed. 

/s/ Edward L. Carey 


910 Seventeenth Street, N. W. 
Washington, D.C. 


/s/ Val J. Mitch 


907 Fifteenth Street, N. W. 
Washington, D.C. 


/s/ Charles L. Widman 


907 Fifteenth Street, N. W. 
Washington, D.C. 


(Certificate of Service) Attorneys for the Defendants 


| Filed April 16, 1958.] 
INTERROGATORIES 


To: Edward L. Carey, Esq. 
910 Seventeenth Street, N.W. 
Washington, D.C. 


Val J. Mitch, Esq. 

Charles L. Widman, Esq. 
907 Fifteenth Street, N. W. 
Washington, D.C. 


Attorneys for defendants 
The plaintiff requests that the defendant JOHN L. LEWIS answer 
under oath, in accordance with Rule 33 of the Federal Rules of Civil 


Procedure, the following interrogatories, it being understood that when- 


il 
ever the word "fund" is used in these interrogatories, it means the United 
Mine Workers of America Welfare and Retirement Fund; and whenever 


the word "trustees" is used, it means the trustees of said fund. 
1. State the requirements of eligibility for pension from the fund 
on February 9, 1949, and quote the regulations establishing such require- 


ments. 
2. Was it ever determined by the trustees that plaintiff; met the 
fund's requirements of eligibility for pension? 
3. Who directed the review of plaintiff's case which resulted in 
the discontinuance of pension to him on May 1, 1953? 
4. State the reason for such review of plaintiff's case. 
5. Upon what grounds was plaintiff's pension discontinued by the 
trustees ? 
6. When and from what source did the officials of the fund obtain 
the facts used as the grounds for discontinuance set forth in the preceding 
question ? 
7. What facts did officers of the fund rely upon to discontinue 
plaintiff's pension ? 
8. If there was a record made of the decision of the trustees when 
they discontinued plaintiff's pension, please describe such document, state 
who has custody thereof, and state all the contents of such document. 
9. If there is no such document in existence, please give names 
and addresses of one or more witnesses who are cognizant of the facts 
as to the discontinuance of plaintiff's pension. 
10. If it is the position of the defendants that plaintiff did not possess 
the necessary requirements to participate in such fund, state specifically 
and in detail which if any of such requirements plaintiff lacked; and over 
what period of time such requirements did not exist. 
a. State what your files show with respect to places of 
employment of plaintiff during such period mentioned in the 
previous question. 
b. Was there a contract or contracts in effect between the 
United Mine Workers of America and the owner or owners of 
the mine or mines where plaintiff worked during this period? 
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c. Ifso, who has custody of a copy of said contract or contracts ? 

d. Were royalty payments made by said mineowner or mine- 
owners to the United Mine Workers of America for the support of 
the fund, or directly to the fund, during the above period in 
pursuance of said contract ? 

e. If so, please state the amount of such payments and dates 
paid. 

11. If defendants take the position that plaintiff made any misstate- 
ments in his application for pension, what were they? | 


Please take notice that a copy of such answers must be served upon 


the undersigned within 15 days after the service of these interrogatories. 


/s/ Warren E. Miller 


910 Seventeenth Street, N. W. 
Washington 6, D.C. 
Attorney for Plaintiff 


(Certificate of Service) 


| Filed May 1, 1958.] 


DEFENDANT TRUSTEES' ANSWER 
TO PLAINTIFF'S INTERROGATORIES 


INTERROGATORY NUMBER ONE. 

The United Mine Workers of America Welfare and Retirement Fund 
of 1950, the Defendant in the captioned litigation, was not in existence on 
February 9, 1949;'the Trustees of the United Mine Workers of America 
Welfare and Retirement Fund of 1947, on June 28, 1948, adopted Resolution 
Number 20 governing the payment of pensions from said 1947 Fund. Said 
Resolution is quoted as follows: 

RESOLUTION 20 


WHEREAS: The Trustees of the United Mine Workers of America 
Welfare and Retirement Fund of 1947 on April 12, 1948, adopted 
Resolution No. 8, said resolution providing for the payment of pen- 
sions to members of the United Mine Workers of America, and 


WHEREAS: The aforesaid resolution provided for the formulation 
of detailed rules and regulations to be approved by the Trustees in 
order to effectuate the payment of pensions in accordance with the 
terms and Conditions of the aforesaid resolution, 
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NOW THEREFORE BE IT RESOLVED the following regulations 
shall govern the payment of pensions to members of the United 


Mine Workers of America, and shall be subject to ame 


ndment , 


revocation and revision at the discretion of the Trustees. 


I, ELIGIBILITY 


A. Any member of the United Mine Workers of America, 
who is otherwise qualified, and who retires from the 


Bituminous Coal Industry on or after May 29, 1 
be eligible for a pension. 


B. Proof of Membership. 


946, shall 


1. The Local Union where applicant is last a member 
shall certify as to membership of applicant. 


2. Districts of the United Mine Workers of America 
shall also certify as to membership of an applicant. 


3. The International Office of the Unite 
Workers of America shall have final au 


to certify as to membership of applicant. 


Ot. AGE 


Mine 
ority 


A. Any member of the United Mine Workers of|America who 
on May 29, 1946, was 62 years of age or over, or who there- 


after attained or attains the age of 62 years, and is otherwise 


qualified, shall be eligible for a pension. 
B. Proof of Age 
1. Information shall be obtained from 


e Social 


Security Administration records as to the age of 


applicant. 


2. Applicant shall be required to submit documentary 
evidence of probative value to establish his age in 
cases where the Social Security Administration 
records are incomplete or are contrary to the age 
stated by applicant on the application for a pension. 


. SERVICE 


A. Any member of the United Mine Workers of America who 


on or after May 29, 1946, has completed 20 ye 
in the Coal Industry, and is otherwise qualifie 
eligible for a pension. 


B. Proof of Service 
1. Definitions 


s' service 
, shall be 


a. A year is twelve (12) calendar months. 
b. A quarter shall be a period of sais calendar 
0 


months ending on March 31, June 
30, or December 31. 


» September 
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c. A year of service is one in which applicant: 


(1) Worked in a job classified in any 
National Coal Wage Agreement for two 
(2) quarters for an employer in the Coal 
Industry and earned a minimum of fifty 
($50) dollars in wages in each quarter. 


(2) Rendered service for two (2) quarters 
as an employee of the United Mine Workers 
of America and is not eligible for a pension 
under the United Mine Workers of America 
pension plan. 


(3) Is credited with two (2) quarters 
military service. 


(4) Was in an employment relation with 
an employer in the Coal Industry but did 
not perform active service for two (2) 
quarters due to personal accident, illness, 
furlough or leave of absence. 


d. The two quarters mentioned in paragraph c 
above may be considered a year of service whether 
or not they are in the same calendar year, but, in 
no case shall a quarter be considered toward a 
year of service if it is in any calendar year in 
which a year of service has been counted. 


2. Evidence 


a. Proof of service may be accomplished in any 
of the following ways: 


(1) Certifications by a Locan Union, or 

by Local Unions, or by Districts of the 
United Mine Workers of America that 

an applicant served in the Coal Industry 
shall be deemed to be satisfactory proof 
of service for the period or periods cover- 
ed by such certifications. 


(2) Statements by persons who have 
personal knowledge of applicant's service 
in the Coal Industry shall be deemed to 
be satisfactory proof of service for the 
period or periods covered in such state- 
ments. 


(3) Certified copy of photostatic copy of 
discharge from a branch of the Defense 
Department of the United States or state- 
ment from the appropriate branch of the 
Defense Department shall be deemed to 
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be satisfactory proof of service for the 
period or periods covered in uch dis- 
charge or statement during whieh the 
United States was engaged in National 
Emergency or War. 


(4) The Director of the United Mine 
Workers of America Welfare|and Retire- 
ment Fund shall obtain or cause to be 
obtained evidence from Social Security 
Administration records as to| service of 
applicant in the Coal Industry, wherever 
such evidence may be necessary. 


IV. RETIREMENT 


A. Retirement from service shall be when the member of the 
United Mine Workers of America permanently ceases work in 
the Bituminous Coal Industry. 


V. PAYMENTS 


A. The first payment of a pension to a retired member of 
the United Mine Workers of America shall be ade the first 
month after the retirement of pensioner. Upon approval of 
a pension, payment shall be made retroactively to the date 
of retirement, provided that no payments are to| be made 
unless retirement was subsequent to May 28, 1946. 


B. Commencing with the first payment, the pension shall be 
payable on the first day of each month to pensioner at his 

last address of record, and shall be payable during the life- 
time of pensioner; provided, however, such payments shall 

be suspended for any month that pensioner performs compen- 
sated services for an employer in the Coal Industry, or ceases 
to be a member of the United Mine Workers of America in 
good standing, or is mentally incompetent or otherwise 
incapable of conducting his affairs. 


. TERMINATION OF PENSION 


A. A pension shall terminate upon the death of|the pensioner, 
the last payment being made for the month in which death 
occurred. 


. FALSE STATEMENTS 


A. Any applicant for a pension who knowingly and willfully 
falsifies any records or makes any false misrepresentations 
or statements in order to secure a pension from the United 
Mine Workers of America Welfare and Retirement Fund 
shall be barred from receiving any benefits from the Welfare 
Fund. 


BE IT FURTHER RESOLVED: That the Director of the United Mine 
Workers of America Welfare and Retirement Fund is hereby authorized 
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c. A year of service is one in which applicant: 


(1) Worked in a job classified in any 
National Coal Wage Agreement for two 
(2) quarters for an employer in the Coal 
Industry and earned a minimum of fifty 
($50) dollars in wages in each quarter. 


(2) Rendered service for two (2) quarters 
as an employee of the United Mine Workers 
of America and is not eligible for a pension 
under the United Mine Workers of Ame rica 
pension plan. 


(3) Is credited with two (2) quarters 
military service. 


(4) Was in an employment relation with 
an employer in the Coal Industry but did 
not perform active service for two (2) 
quarters due to personal accident, illness, 
furlough or leave of absence. 


d. The two quarters mentioned in paragraph c 
above may be considered a year of service whether 
or not they are in the same calendar year, but, in 
no case shall a quarter be considered toward a 
year of service if it is in any calendar year in 
which a year of service has been counted. 


2. Evidence 


a. Proof of service may be accomplished in any 
of the following ways: 


(1) Certifications by a Locan Union, or 

by Local Unions, or by Districts of the 
United Mine Workers of America that 

an applicant served in the Coal Industry 
shall be deemed to be satisfactory proof 
of service for the period or periods cover- 
ed by such certifications. 


(2) Statements by persons who have 
personal knowledge of applicant's service 
in the Coal Industry shall be deemed to 
be satisfactory proof of service for the 
period or periods covered in such state- 
ments. 


(3) Certified copy of photostatic copy of 
discharge from a branch of the Defense 
Department of the United States or state- 
ment from the appropriate branch of the 
Defense Department shall be deemed to 
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be satisfactory proof of service for the 
period or periods covered in such dis- 
charge or statement during which the 
United States was engaged in National 
Emergency or War. 


(4) The Director of the United Mine 
Workers of America Welfare] and Retire- 
ment Fund shall obtain or cause to be 
obtained evidence from Social Security 
Administration records as to service of 
applicant in the Coal Industry, wherever 
such evidence may be necessary. 


IV. RETIREMENT 


A. Retirement from service shall be when the member of the 
United Mine Workers of America permanently ceases work in 
the Bituminous Coal Industry. 


V. PAYMENTS 


A. The first payment of a pension to a retired member of 
the United Mine Workers of America shall be made the first 
month after the retirement of pensioner. Upon approval of 
a pension, payment shall be made retroactively |to the date 


of retirement, provided that no payments are to| be made 
unless retirement was subsequent to May 28, 1946. 


B. Commencing with the first payment, the pension shall be 
payable on the first day of each month to pensioner at his 

last address of record, and shall be payable during the life- 
time of pensioner; provided, however, such payments shall 

be suspended for any month that pensioner performs compen- 
sated services for an employer in the Coal Industry, or ceases 
to be a member of the United Mine Workers of merica in 
good standing, or is mentally incompetent or otherwise 
incapable of conducting his affairs. 


VI. TERMINATION OF PENSION 


A. A pension shall terminate upon the death of|the pensioner, 
the last payment being made for the month in which death 
occurred. 


vill. FALSE STATEMENTS 


A. Any applicant for a pension who knowingly and willfully 
falsifies any records or makes any false misrepresentations 
or statements in order to secure a pension from the United 
Mine Workers of America Welfare and Retirement Fund 
a be barred from receiving any benefits from the Welfare 
Fund. 


BE IT FURTHER RESOLVED: That the Director of the United Mine 
Workers of America Welfare and Retirement Fund is hereby authorized 


16 


and directed to activate this resolution in accordance with its 
terms and conditions and in accordance with the terms and 
conditions contained in Resolution No. 8. 


By action of the Trustees of the United Mine Workers of America Welfare 
and Retirement Fund of 1947, on April 7, 1949, the age requirement was 
reduced from sixty-two (62) to sixty (60) years. The United Mine Workers 
of America Welfare and Retirement Fund of 1947 is no longer in existence. 
INTERROGATORY NUMBER TWO. 

Yes. 

INTERROGATORY NUMBER THREE. 

Administrative staff of the United Mine Workers of America Welfare 
and Retirement Fund of 1950. 

INTERROGATORY NUMBER FOUR. 

Periodic review of Defendants’ files by the administrative staff. 
INTERROGATORY NUMBER FIVE. 

Failure to meet eligibility requirements of pension resolution. 
INTERROGATORY NUMBER SIX. 

Investigation made by Defendants' representatives prior to April 
27, 1953. 

INTERROGATORY NUMBER SEVEN. 

Facts developed by Defendants’ representatives in aforementioned 
investigation. 

INTERROGATORY NUMBER EIGHT. 

Letter dated April 27, 1953, original of which was addressed to 
Plaintiff. Copy of ‘such letter is in custody of administrative staff of 
Defendants. 

INTERROGATORY NUMBER NINE. 

See answer to Question Eight. 
INTERROGATORY NUMBER TEN. 

Lack of 20 years service in the Coal Industry. 

Lack of employment in the Coal Industry subsequent to May 28, 1946. 

Not an employee of a coal operator signatory to a contract with the 
United Mine Workers of America. 

Failure to institute instant litigation within period prescribed by 
the Statute of Limitations. 
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(a) No corroboration of 20 years employment in the Coal Industry 
as represented by Plaintiff on his pension application; no corrobor- 
ation of employment in the Coal Industry subsequent to May 28, 


1946, as alleged on Plaintiff's pension application. 


(b) It is not known by me as to whether contracts between the 
United Mine Workers of America and various coal operators were 
in effect during the entire period of employment in the Coal Industry 


as alleged by Plaintiff on his pension application. 
(c) See question Ten (b). 


(d) No royalty payments were made to the United Mine) Workers 
of America as such is not required by contract or permitted under 
existing law. The royalty was paid to the Defendant Trustees. 


(e) $5.15 December 13, 1948 
7.60 January 12, 1949 
12.70 January 27, 1949 
Total: $25.45 


INTERROGATORY NUMBER ELEVEN. 
Periods of employment in the Coal Industry. 
/s/ Robert T. Boylan 


Assistant to the Director 
United Mine Workers of A 


and Retirement Fund of 195 


[| Jurat April 30, 1958.] 


| Filed June 12, 1958.] 


ORDER SUBSTITUTING HENRY G. SCHMIDT 
SUCCESSOR TRUSTEE 


erica Welfare 


On this, the 12th day of June, 1958, came on to be heard the motion 
of Henry G. Schmidt to be substituted herein as a party defendant in lieu 
of and in the place of Charles A. Owen,having been one of the defendants 
in the above entitled and numbered cause, and it appearing to the Court 
that Charles A. Owen is dead, and that Henry G. Schmidt has been 
nominated as a Successor Trustee, and therefore, said motion should 


be granted, it is, therefore, 
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ORDERED, That Henry G. Schmidt be and is hereby substituted 
as a party defendant in this cause in lieu of and in the place of Charles 
A. Owen. 


/s/ James W. Morris 
JU 


Consent: 


/s/ Warren B. Miller 
Attorney for Plaintiff 


| Filed August 14, 1958.] 
ORDER SUBSTITUTING PARTY PLAINTIFF 

Upon consideration of the motion of Emma R. Marlowe to substitute 
herself, in her capacity as administratrix, for plaintiff Charles Richard 
Marlowe, and it appearing to the satisfaction of the Court that said 
plaintiff Charles Richard Marlowe died intestate on June 10, 1958, and 
that Emma R. Marlowe has been appointed administratrix of his estate, 
it is by the Court this 14th day of August, 1958, 

ORDERED that Emma R. Marlowe as administratrix of the estate 
of Charles Richard Marlowe, deceased, be and she is hereby substituted 
as party plaintiff in the above-entitled cause in the place and stead of 
Charles Richard Marlowe, deceased. | 

/s/ Luther W. Youngdahl 
JUDGE 


We consent: 

/s/ Edward L. Carey 

/s/ Val J. Mitch 

/s/ Charles L. Widman 
Attorneys for Defendants 
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EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 


eo 


[ Filed July 29, 1960.] 
I Washington, D. C. 
Tuesday, May 3} 1960 
The above-entitled cause came on for trial before THE HONORABLE 
EDWARD M. CURRAN, U.S. District Judge, at 1:50 p.m. 
* * * * * 
MR. MILLER: If Your Honor please, this is a suit originally 
brought by a former member of the United Mine Workers, Charles 
Richard Marlowe. He died while the suit was pending. His widow is 
substituted as executrix and is plaintiff in this action. The suit is based 
upon -- is for a pension. The facts will show that decedent applied for 
a pension of a hundred dollars a month in accordance with the rules and 
regulations of the pension fund of the United Mine Workers of America, 
on February 2, 1948. Copy of that is attached to the complaint filed 
with the Court. The fund paid this pension for a period of time, February 
1, 1949, until May 1, 1953, when they discontinued the pension, and the 
correctness of the action of the Fund in discontinuing the pension, I 
believe, is the issue before the Court today. 
* * * * * 
MR. MILLER: All right. With the application which was filed, 
and subsequent to the application, affidavits were filed of persons having 
knowledge of the facts stated in the affidavits, and it is a practice for 
those to be considered along with the application itself and action taken 
in accordance therewith. This action was taken, and as I said, the 


pension was granted until it was discontinued in 1953 after an investiga- 


tion. 
THE COURT: When did they start paying the pension ? 
MR. MILLER: February 1, 1949. 
THE COURT: And stopped when? 
MR. MILLER: May 1, 1953 it was discontinued. 
THE COURT: And when did the deceased die? 
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MR. MILLER: After suit was filed on -- 

MR. CAREY: (Interposing) June '58. 

MR. MILLER: June of '58. 

THE COURT: So you are asking for a hundred dollars a month 
from May '53 to June '58 -- is that it ? 

MR. MILLER: Yes, sir. I think probably first the proper and best 
way to proceed would be to put the application and the affidavits submitted 
with a copy of the application -- I believe you have the application? 

* x * * * 

MR. MILLER: The application for pension I have here in my 
hand. I would like to offer that as Plaintiff's first exhibit. 

MR. CAREY: No objection to the pension application, Your Honor. 


(Thereupon, the Application for Pension 
of plaintiff was marked Plaintiff's 
Exhibit No. 1, for identification, and 
received in evidence.) 


* * * * 


12 EMMA R. MARLOWE 


the plaintiff, was called as a witness in her own behalf, and, having 


been first duly sworn, was examined and testified as follows: 
THE COURT: Have you got the resolution enacted by the Trustees ? 
MR. MILLER: Yes. May I have the resolution? This is Resolu- 
tion No. 20. I would like to offer that in evidence at this time. 


(Thereupon, Resolution No. 20 of UMWF 
was marked Plaintiff's Exhibit No. 2, 
for identification, and received in 
evidence.) 


* * * 
DIRECT EXAMINATION 
BY MR. MILLER: 
Q. Mrs. Marlowe, when were you and Charles Richard Marlowe 
married? A. We were married on May the 28th, Nineteen and Four. 
13 Q. And you lived with him... A. (Interposing) Fifty-four -- 
Q. ... continuously as his wife up until the time he died? 
A. Fifty-four years and thirteen days. 
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Q. Did there come a time when your husband applied for a pension 
from the United Mine Workers Welfare and Retirement Fund? A. Yes, 
sir. 
MR, MILLER: May I have the application a moment, Your Honor. 
(Handed to counsel.) 
BY MR. MILLER: 
Q. I show you here Plaintiff's Exhibit 1 which purports to be an 
application to the Welfare and Retirement Fund. Is this your |husband's 
signature on this? A. Yes, sir. 
Q. And I show you, under his previous employment record, questions 
and answers, answer to question 19. Can you read those? I ask you if, 
the circumstances under which those facts were given, and were you 


present, and did you assist in filling that out, the form? A. [ was. 


Q. Are they true and correct to your knowledge? 

MR, CAREY: I object to that. 

THE COURT: Sustained. 

THE WITNESS: Yes, they are. 

THE COURT: Do I understand that you claim that the deceased 
retired after May 1929, 1946, and that he had completed 20 years service 
in the coal industry -- is that right ? 

MR. MILLER: That's correct. 

THE COURT: All right. 

MR. MILLER: And, Your Honor, in that connection, if Your Honor 

w ill observe the last period of time he worked then becomes very import- 
ant to show that he was in the coal industry as shown by this from October 
1948 until February 1949, is getting down to the facts. 

THE COURT: Yes, but I don't have any proof of it. 

MR. MILLER: Well, Iam just going to get it for Your 
this witness and others. 

BY MR. MILLER: 

Q. Mrs. Marlowe, over what period of time was your husband 
employed by Davis and Raley Lease Coal Company ? 

MR. CAREY: Objection. 

THE COURT: If she knows. 
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BY MR.MILLER: 
Q. If you know. A. The 28th of October until the last of January, 
first of February. 
Q. What years? A. Of Nineteen and Forty.-Eight and Forty-Nine. 
Q. In other words, the last of October''48 until January of '49? 
A. Twenty-eighth day of October. 
Q. Twenty-eighth of October until when? A. Until the last of 
January . 
Q. The last day of January of '49? A. Yes. 
THE COURT: The 9th of January she said. 
BY MR. MILLER: 
Q. What day of January? A. The last of January. 
THE COURT: Oh, the last of January. 
THE WITNESS: Until the first of February. 
BY MR. MILLER: 
Q. Now, how do you know he was employed at the Davis and Raley 


Lease Coal Company during that period? A. I took him out there in the 
car every day, and I saw him working around there every day. As long 


as he worked out there, I drove the car. 

Q. And that was from the period that you just mentioned? A. That's 
when it was. 

Q. What else do you know about his working there? A. What? 

Q. What else do you know about his working there? A. WelllI 
saw him -- I saw him take the shovel and load some of the -- where 
they pulled in their trailers with the car to get the coal -- I saw him 

16 help load them, and I saw him carrying timber and things like 

that into the place where they work. 

Q. Was this a small slope mine? A. It was. 

Q. And who did they sell their coal to out there ? A. Well, they 
just sold it to the public , anyone that come in. 

MR. CAREY: I don't want to object consistently, but I think it 
should be established that she’s aware of who they sold it to. She's 
getting this second, and I am going to object -- 
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THE COURT: I don't think it makes any difference who it was 
sold to. I don't care who they sold it to. The question is did he work 


in a coal mine. 
BY MR. MILLER: 
Q. Now, when you were first married, where was your |husband 
working? A. He was working at the Calora Coal Company onNorthwest, 


or east of Jasonville. 
Q. And where did he work after that? A. He worked for Island 


Valley. 
Q. From what year to what year did he work there. A; He worked 
at Island Valley from Nineteen and Eleven till Nineteen and Fifteen. 
That's when our oldest daughter was born. 
17 Q. And then will you tell us where he worked from then on? 
A. He worked at Green Valley from '16 to '17. 
Q. 1916 to 1917? A. Yes. 
Q. And what was the next one that he worked at, the next mine? 
A. The next one was, let's see, Bogle. 
Q. B-O-G-L-E, Bogle. A. Bogle. 
Q. About how long did he work there? A. He worked from '17 
to Nineteen and Twenty at Bogle. 
@. And where was the next mine he worked at? A. And he worked 
at Queen-3 from Nineteen and Twenty to Twenty-Three. 
Q. And where was the next one he worked at. A. And/the next one 
he worked at -- we called it -- well, it was Bolts &Criss. It was, oh, 
Six Vein. We always called it Six Vein when he worked at it, 
Q. When did he work for Bolt & Criss? A. Between "25 and '30. 
Q. Now, where were those first four - Calora, Island Valley, 
Green Valley and Bogle? Where were they located near? A. Well, 
Northwest, or Calora Coal Company was located about a half mile east 
of Jasonville. 
18 Q. Were all of these located near Jasonville ? A. They was all 
around Jasonville, and -- 
Q. That's close enough. Now, where was Bolt and Criss located? 


A. It was up between Hymera and Shelburn. 


24 

Q. And where was this Davis and Raley Coal Company? A. It was 
located about a mile ; about, oh, maybe a half a mile, and a half a mile 
west of Coalmont. 

Q. In what capacities die he work -- do you know? A. What? 

Q. At these various mines, in what capacities did he work? What 
kind of work did he do? A. Well, he loaded; he loaded coal at Northwest. 
He was working at Northwest loading coal. 

Q. Now, Northwest -- what's the other name for it? A. cane 
Coal Company. 

Q. Calora. A. And he was working there when our boy was born 
in Nineteen and Ten, and then at Island Valley he was a driver, and he 
was working there from Nineteen -- from 1911 to '15 when our oldest 
daughter was born,'and he was a driver at Island Valley, and at Green 
Valley he loaded coal, and at Bogle he loaded coal, and at Queen-3 he 
loaded coal, and he was a trapper at Bolt and Criss, or out at Shelburn, 
and at -- he loaded their coal there at Davis and Raley. 


19 Q. Now, did there come a time when your husband became disabled ? 
A. He did. 
Q. What year was that? A. 1923. 
Q. How did he become disabled? A. Well, he was accidentally 
shot with a gun. 


Q. As a result did he lose one of his arms? A.. He lost his right 
arm. 

Q. After he lost his right arm, what work did he do? You say that 
was in 1923? A. Twenty-three. 

Q. Did he shovel coal after that? A. He sure did. He sure did. 

Q. Did you see him shovel coal? A. I have. 

Q. And could you tell us how he did that with just having one arm? 
A. He took the shovel in his left hand and held down close next to the 
shovel and put the’ shovel handle between his legs. That's the way he 
shoveled coal. 

Q. When your husband died, who was appointed administrator of 


his estate? A. I was. 
* * 
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BY MR. MILLER: 
Q. Now, did there come a time after your husband made this 


application for pension that payments were made by the Welfare and 


Retirement Fund? A. They was. 
Q. Over what period? A. Well, from '49 until -- 


THE COURT: I can't hear. 
THE WITNESS: ... until '52. 
BY MR. MILLER: 
Q. From 1949 to 1952? A. '49 to '52. 
Q. And then in May of 1953, did you receive a letter from the 


Welfare and Retirement Fund regarding the discontinuance of the 


pension? A. Yes, sir. 


* * * * * 
certain data 


21 MR, MILLER: And will you stipulate further then that 
8th, and -- 


was submitted, affidavits as shown in this letter of January 2 
MR. CAREY: Yes, now where's the letter of May 1st? 

* * * * * 

MR. CAREY: April 27th, 1953, it's stipulated that the plaintiff 


was advised of the termination of his pension. 
MR. MILLER: And then on January 28th, '57, certain affidavits 


were submitted. 
MR. CAREY: Yes, we stipulate as to that. * * * 
* * * * * 


MR. MILLER: Resolution No. 20. I will offer letter of January 


28, '57. 
THE DEPUTY CLERK: That's number three. 
(Thereupon, Letter dated January 28, 
1957, to UMWA, was marked Plaintiff's 
Exhibit No. 3, for identification, and 
received in evidence.) 
MR. MILLER: The affidavits that were -- 


MR. CAREY: (Interposing) We are going to object to the affidavits 


because they are not proper. 
THE COURT: I will sustain the objection. 
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MR. MILLER: The purpose of that being that they were part of 
the -- they mention the letter and part of the -- 

THE COURT: ‘Your job today is to prove it to me. 

MR. MILLER:| Very well, OK. You may cross-examine. 

CROSS-EXAMINATION 
BY MR. CAREY: 

Q. Mrs. Marlowe, your husband had his arm shot off, did he not, 
in 1923? A. Yes, sir. 

Q. It was shot off close to the neck, wasn't it? A. Yes, the 
shoulder. 

Q. A great part of his shoulder was cut off? A. No, there was 
none of his shoulder cut off. 

Q. None of his shoulder was cut off at all? A. No, it was just 
unjointed right in there. 

Q. Now, this occurred in 1923, did it not? A. Yes, sir. 

Q. And he was out of the coal mines until 1925 -- isn't that 
correct? A. FromNineteen and Thirty. 

Q. Where was he between 1923 and 1925? A. 1923 and 1925? 

Q. Yes. A. Well, he wasn't doing anything right at that time. 


Q. He was unable to work as a coal miner, wasn't he? A. Well, 
he didn't do no work. 

Q. He didn't work as a coal miner between 1923 and 1925? A. No, 
he didn't. 

Q. Now, before he got his arm shot off and part of his shoulder, 


he worked as a loader and a miner, didn't he? A. Yes, sir, he worked 
at Queen-3. 

Q. And that type of employment, do you know, requires two hands, 
does it not? A. Well, he had two hands then. 

Q. Yes, up until 1923? A. Yes, sir. 

Q. So in 1925 he got a job -- what was his job in 1925? A. His 
job in 1925 to Nineteen and Thirty was a trapper. 

Q. That is correct. Now, do you know what a trapper has to do 

in the coal mines? A. Well, I kind of think I do. 
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Q. Well, what do you think a trapper has to do? A. Well, there's 
a door, a trap door, that they flag the cars in and out, at a -- a trap 


door, now. 
Q. He sits at the door between openings, the trapper, does he 
not, and as the trip is coming along, the trapper opens the door -- isn't 
that correct? A. I think that's the way it is. 
Q. And when the trip of cars go by, then the trapper closes the 
door. It's either a job done by an old man, or a young man, isn't that 
not true? A. Well, I don't know about that. 
Q. Or is it also done by a man who is physically handicapped? 
A. I couldn't tell you that. 
Q. All right, now he worked from 1925 until 1930 as a trapper -- 
isn't that correct? A. That's right. 
Q. Now, he was out of the coal mines from 1930 until you allege 
in October of 1948 -- is that correct? A. Yes, he was out. 
Q. He was out of the coal mines for a total period of 18 years -- 
isn't that correct? A. That's right. 
Q. Now, between 1930 and 1948, when you allege he went back 
into the coal mines, he was a farmer, was he not? A. No, sir, 
he farmed a little, but it was very little that he farmed. Our son and 


his father done the farming. 
Q. Wasn't your husband listed on the tax records in Clay County, 
Indiana, as a farmer? A. He might have been; I don't know. 
Q. And did he not pay taxes on the basis of his being a farmer in 
Clay County between 1930 and 1950? A. We paid our taxes ,|kept them 
paid on that place. 
Q. Asa farm,ona farm? A. Well, I guess it was on|the farm. 
That's where we lived at. 
Q. Now, it was a farm on which you lived? A. Yes. 
Q. Now, you testified that you saw your husband load coal with a 
shovel -- is that correct? A. That's right. 
Q. With one arm? A. With one arm. 
Q. Have you ever seen any other coal miner with one arm load 
coal? A. I was never around the coal mine myself too much. 
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Q. You spent very little time around the coal mines -- isn't that 

correct? A. Well, I didn't spend too much. Only, I went -- out there 
26 where he worked last, I was out every day. Took him out there 
every day. 

Q. You took him out there every day? A. Idid,andI took Mr. 
Raley, John Raley, home every day. That was one that he worked with. 

Q. And you saw your husband carrying timber with one arm. Is 
that -- A. (Interposing) Yes, sir,I did. 

Q. Now, how big is mine timber usually -- do you know -- in that 
area where you lived? A. Well, oh, they were -- Ijust don't know -- 
how big. 

Q. They run five, six, seven, eight, nine and ten feet? A. Some of 
them do. 

Q. That's right. A. And some of them don't. 

Q. And they are pretty heavy are they not. A. Well, oh, I judge 
they was about that big around. (Indicating)’ 

Q. So your husband was carrying these large timbers in one arm 
by himself? A. Absolutely was. 

Q. Was it not a fact that several of these coal miners in that area 
who had left the coal industry years and years before, set up cooperative 
coal mines around 1948 and 1949? A. Well, I don't know what anybody 
else done, but I just know what he done. 

Q. These were all old men, or men who were handicapped, and 
hadn't worked in the coal industry for a number of years; tried to get 
pack in '48 and 1949 when the pension fund was set up -- isn't that 
correct. 

MR. MILLER: I object to the question, because she says she didn't 
know about others. 

THE COURT: She can answer if she knows. I don't know if she 
knows about it. 

BY MR. CAREY: 

Q. Is it not a fact? A. I don't know what anybody else done. All 
I know -- 

Q. Mrs. Marlowe, did your husband have Social Security payments 
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withheld from his pay during the period 1948 through January 1949 when 
he allegedly worked in the coal mines? A. There were just three that 
worked there, and they didn't -- they didn't have to pay Social Security 
during the period they worked there. 

Q. Do you know when Social Security first went into effect? A. In 
"37. 

Q. January 1st, 1937? A. Yes, sir. 

Q. Now, you know as a fact that no Social Security was withheld 
during this period in 1948 and 1949 -- isn't that correct? A. |Well,I 
don't know about that. I just don't know. 

28 Q. Did investigators from the Mine Workers Welfare Fund come to 

your house? A. They did. 

Q. Did they ask you to produce coal company records to show that 
this mine was engaged in coal mining? A. Well, it had been -- 

Q. No. A. It had been -- 

Q. But, Mrs. Marlowe, please answer my question. A. Well -- 

Q. Did these Fund investigators ask you to produce coal company 
records? A. Well, I just don't know whether they did or not, 

Q. You don't remember that? A. No, I don't. I just don't. 

Q. Isn't it a fact that the man who is alleged kept these records was 
an illiterate and couldn't read or write? A. Well, he just couldn't -- 
he didn't read very much, couldn't read too well. 

Q. And he couldn't write at all, could he? A. Now,I don't know 
whether he could write at all or not; I don't know. 

Q. How much money did this coal company in which your husband 
was one of the owners pay into the Mine Workers Welfare Fund? 

MR. MILLER: I object, Your Honor, to the question, Your Honor. 

There is no evidence that her husband was an owner of a mine. 

THE COURT: I will sustain the objection. 

BY MR. CAREY: 

Q. Was any monies paid by the Davis-Raley Coal Company to the 
Mine Workers Welfare Fund? A. Absolutely was. 

@. How much was paid? A. Well, there was five dollars and some- 
thing paid one time, and there was seven dollars and something paid 
another time, and twelve dollars and a little over, paid another time. 
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Q. Will this refresh your recollection if I ask, wasn't $5.15 sent in 
on December 31st, 1948? A. I think it is. 

Q. Was $7.60 sent in on January 12th, '49. A. Yes. 

Q. Was $12.70 sent in on January 27th, 1949? A. I think so. 

Q. That's a total of $25.45? A. Yes. 

Q. And that's all the money that was sent in by this coal company 
to the Mine Workers Welfare Fund. And how much money did your husband 
draw from the Welfare Fund before the Trustees terminated his pension? 
A. How much did he draw? 

Q. Altogether? A. Well, I just couldn't tell you what month his 

pension started in. 

Q. It started'in February 1st, 1949. A. Well, he drawed till -- 
he drawed till, in 152 till in April -- he drawed in April, but it was 
terminated between April and May. 

Q. He collected approximately five thousand dollars, didn't he, 
from the Welfare Fund? A. He didn't -- he didn't draw after the ist of 
May in '53. 

Q. Didn't he'draw approximately five thousand dollars. A. I never 
counted it up; I don't know. 

Q. Well, it was a period of four years and some months, was it 
not, from '49 to May 1st, '53? A. I expect it was. I never counted it. 

Q. Now, how much, if you know, did the Mine Workers Welfare 
Fund pay for you and your husband and any of your dependents for 
hospitalization and medical care? A. Well, now, down at Clinton, when 
he was in the hospital at Clinton, I think they paid around two thousand 
dollars, right close to it. I'm not sure. 

Q. So he collected approximately five thousand dollars in a pension 
and the Fund paid approximately two thousand dollars for free hospitaliza- 
tion. That's about seven thousand dollars -- is that correct? A. Well, I 
never figured it up. 


Q. Well, roughly, and because of your paying $25 .45 you got approx- 
imately a seven thousand dollar return, did you not? A. Well, it wasn't 


just -- it just wasn't that. It just wasn't that much, because he worked in 
the mine all of his time from Nineteen and One practically all of his life. 
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Q. But he worked -- excuse me. A. He worked in the mine all of 
his life on up till in Nineteen and Thirty. He worked about twenty-five 
years in the mines, as far as I know. 
Q. And he had permanently left the coal mine in 1930?| A. No, he 
never permanently left, but he -- 
Q. (Interposing) Well, where did he work? A. He couldn't get a 
job. That was -- it wasn't his fault, because he -- 
Q. Well, he couldn't get a job. A. He didn't get a job at -- he went 
to Black Hawk and he went to Little Betty Mine and different mines, but -- 
Q. (Interposing) Now, between the period Nineteen -- 
MR.MILLER: Let her finish the question. She said "but" something. 
BY MR. CAREY: 
Q. I'm sorry. I thought you had concluded. I'm sorry, 
MR, MILLER: (To Witness) Had you finished your question, answer 
to the question ? 
THE WITNESS: Between 1930 and '48 he was doing other work. 
BY MR. CAREY: 
Q. That's right. A. But he never quite trying at the mine because 
that's where he always wanted to work. 
Q. Well, now, Mrs. Marlowe, is it not a fact that between 1940 and 
1947 were the busiest years in the coal industry because of the war? 
You know that to be a fact, do you not? A. Ido. 
Q. And were not the coal owners crying for men during the war 
years because of inadequate help. A. All during -- all during that period 
the mines around Jasonville was about, the bigger part of them, all closed 
down. 
Q. Well, how about these mines that you mentioned he |went to, 
the Black Hawk Coal Company? A. The Black Hawk Coal Company and 
Little Betty. Of course, Little Betty is running yet, that mine is. 


Q. And these mines were working full time during the |war years, 
were they not? A. Well, I don't know. 

Q. You don't know ? A. No, I don't. 

Q. Now, the Fund investigators who went to see you, they asked 
you for the coal company records, didn't they, Mrs. Marlowe? A. They 
did. 
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Q. And what did you say? You said you had none -- isn't that 
correct? A. That's right. 

Q. You had no Social Security payments paid on these men -- isn't 
that correct? A. They wasn't -- on them three they wasn't, for they 
worked out there. 

BY THE COURT: 

Q. Who owned this mine? A. They claimed where there wasn't 
only three men working they didn't have to pay Social Security. 

Q. I want to know who owned the mine? A. Mr. Raley and Davis. 

Q. And what was your husband doing at the mine, just employed ? 
A. He was employed there, worked. 

Q. How much did he get. A. Huh? 

Q. How much did he make? A. He made just -- they divided up 
what they got between the three of them. What coal they got out and what 
they sold was divided up among the three that worked there. 

BY MR. CAREY: 

Q. Who had the record -- who had the Money Order receipts showing 
payment of $25.45 to the defendant Mine Workers Welfare Fund? A. Well, 
Mr. Raley. 

34 Q. You had those, did you not? A. There's one time that I sent 
that in for Mr. Raley, and he sent them in the other times, and I tried to 
get the letters. I tried to get the letters. Mr. Raley died, and I went to 
his sons and tried to get the letters, where it was sent in, this here tax 
was sent into the Welfare Department. 

Q. Why did you send the money in? A. Mr. Raley just told me to 
send in -- I went to Hymera out there, and he just sent me on up to the 
Post Office to send that in. That was -- 

BY THE COURT: 
Q. Whose money was it? A. It was to go to the Welfare Depart- 


ment. 


Q. Where did you get the money? A. Mr. Raley give it to me. 

Q@. And he couldn't mail it himself. A. He did mail two into 
Washington, D.C. 

Q. Then he asked you to mail the other one? A. He asked me to 
mail that one in. 
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Q. How did he mail it in? A. Post Office Money Order. 

Q. And he made it out? He made it out? It was his money? 
A. I mailed the money out to the Welfare Department. 

35 Q. No, did he give you a Postal Money Order to mail? A. He told 
me to go up there and take that money up there, because I had the car and 
he had to walk, and he just said, "Take it up to the Post Office and mail 
it in." And the Welfare Department -- 

Q. Was it a Postal Money Order. A. Postal Money Order. 

Q. And who made it out? A. I mailed it out. 

Q. Who made it out? A. Well, he made it out there. 

Q. You made it out? A. No, they made it out there at the Post 
Office. 

Q. Yes, but where did you get the money? A. Mr. Raley give it 
to me to send in. 

Q. He gave you the money. A. He gave me the money. 

Q. All right. A. Yes, and -- 

BY MR. CAREY: 

Q. How many tons of coal did the Davis and Raley Coal Company, at 
which you allege your husband last worked, produce during that period? 
A. Well, I hain't figured it up. I just don't know, but there's a record of 
it. 


36 Q. They were paying twenty cents on a ton, were they not? 


A. Twenty cents a ton royalty. 
Q. And how many men were employed at this mine? A). They was 
three. 
Q. And how many men worked at that mine before these three? 
A. I don't know. 
Q. Mrs. Marlowe, is it not a fact that this mine has been identified 
as a "pension mill"? 
MR. MILLER: I object, if Your Honor please. It is irrelevant and 
immaterial. 
THE COURT: I will sustain the objection. 
MR. CAREY: Excuse me a moment, Your Honor. 
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BY MR, CAREY: 

Q. Who were the other men employed at this mine, Mrs. Marlowe? 
A. Who were the other men? 

Q. Yes. A. I don't know that, only Mr. Davis had been employed 
there. That's all I know. 

Q. You said you went to this mine every day, aid you not? A. He 
sure did. 

@. And you took him there every day? A. I took him there every 
day. 

Q. What were the names of the other men who worked at this mine 
during the period that you drove your husband to the mine? A. John 
Raley and Bill Barnes. 

Q. Are those fellows getting pensions? A. Mr. Raley is dead. 
His pension was terminated and so was Mr. Barnes’ terminated at the 
same time. 


Q. Terminated for the same reason as your husband's? A. I don't 


know what reason. 

Q. Do you have any information as to what the value of a pension 
is once it's granted to a coal miner. A. Well, I kind of think I know. 

Q. Do you know it's valued at approximately fifteen thousand 
dollars? A. Well, E just didn't figure it up. 

Q. But during the time when the investigators from the Fund came 
out to see you, you were not able to provide them with any record -- isn't 
that correct -- which would show that your husband worked in the coal 
mines? A. Well,'the records that he filled out, where he worked at 
these different places, I've got -- I know, the evidence, when the kids 
was born, when my son was born, where he was a working when he was 
born, and I know where he was a working when the girl was born, and all 
of them things, and when he worked at Bolts and Criss, the water broke 
through in there in that mine, and in that year -- in 1929 we had the 

smallpox, and I well remember them things. 

Q. Do you know what a Due Bill is? Have you ever heard of a 
~ Due Bill? A. Due Bill -- well, yes, I've heard of them. 


35 

Q. What is a Due Bill? A. Well -- 

MR. MILLER: I don't see the relevancy. 

MR. CAREY: It has much relevancy. 

THE WITNESS: Maybe I just don’t know for sure. 

BY MR. CAREY: 

Q. Well, does a coal miner get a slip at the end of the two weeks 
pay period which shows how many cars of coal he's loaded; how much he’s 
paid per car; what his gross earnings are... A. (Interposing) Yes. 

Q. ... what his deductions are, and what his net earnings are? 

A. Yes. 

Q. Now, you are familiar with that, are you not? A. Qh, yes. 

Q. When the investigators from the Fund asked you to produce any 
Due Bills, or Pay Bills -- A. (Interposing) Them was checks. 

Q. Checks? A. We always called them checks. 

Q. Yes. You were unable to produce any -- isn't that correct ? 

39 A. Well, it had been quite a little while since -- not, not -- they 
didn't produce checks out there to where he worked. 

Q. At Davis and Raley they didn't go through what is the usual 
procedure in a coal mine to provide a coal miner with his pay check or 
Due Bill - isn't that correct? A. They took what they made and divided 
it up amont the three. 


Q. Well, then he was not an employee, was he? He was an employer. 
He had as much interest in this coal mine as the other two. Is that correct? 
A. No, he didn't. 
Q. Well, why did they divide? Wasn't it -- A. (Interposing) Well, 
I don't know anything about that. 
Q. Was it a cooperative setup? A. Well, it was in Davis & Raley 
Coal Company. 
Q. So these men who were engaged, you allege, in mining coal at 
the Davis-Raley Coal Company, were splitting the proceeds? Isn't that 
correct? A. Well, they -- they did. 
Q. That's right. So then he was not an employee, was he? He was 


aowner? A. Well, now, Mr. Siepman told him to come over there, there 


was a job open for him, a place for him to work, and for him) to come over 
there. That's what Harry Siepman said. 
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Q. Did you ever see your husband wheel a wheelbarrow? A. No,I 

never seen him wheel a wheelbarrow. 

Q. Did you at any time ever tell the investigator of the Fund that 
one of your husband's jobs was to wheel a wheelbarrow out of the mine? 
A. I did not. 

Q. Have you ever seen the opening into the mine, of the Davis- 


Raley Coal Company? A. I sure have. 
Q. It's a very small opening, is it not? A. It's a small opening, but 
I seen them wheel the wheelbarrows out of there with the coal in it. 


Q. Have you ever seen your husband wheel it? A. Inever seen 


him wheel one. 

Q. What was his job inside the mine, if you know. A. It was to help 
them load them wheelbarrows, and he carried timbers, and he helped 
shovel coal into these little two-wheel trailers. 

MR. CAREY: Excuse me just a moment. 

BY MR. CAREY: 

Q. One question, Mrs. Marlowe. A. Huh? 

Q. Now this mine that you claim your husband worked at between 
October and January in 1949, that mine had been abandoned for some time, 
had it not? A. Now I couldn't tell you that. 

Q. Hadn't he worked -- A. I don't know. There had been different 

ones work there, but I couldn't tell you who. 

Q. But it hadn't been worked in years -- isn't that correct ? 

A. Oh, yes, it had been worked. 

Q. How do you know that? A. Well, they claimed it had. 

Q. You don't know of your own knowledge ? A. No,I don't, but 
well -- 

MR. CAREY: That's all I have. 

THE COURT: That's all. 

Whereupon, 

LEVERETT MARLOWE 
called as a witness in behalf of the plaintiff, having been first duly sworn, 
was examined and testified as follows: 
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DIRECT EXAMINATION 
BY MR. MILLER: 

Q. State your name, residence and occupation, sir? A. Leverett 
Marlowe. I'ma farmer and in the excavating business, bulldozer in the 
excavating. 

Q. Are you the son of Charles Richard Marlowe? A. Iam. 

Q. How long did you live at home with your father and mother, 
about when? A. Well, until I was nineteen years old. 

Q. When were you born? A. March the 19th, Nineteen and Ten. 

Q. Mr. Marlowe, do you have recollection of where your father 
worked? A. Well -- 

MR. CAREY: Objection to that. 

MR, MILLER: Well, it's a general question, did he ever have a 
recollection as to where he worked? 

THE WITNESS: Yes. 

BY MR. MILLER: 
Q. Now the question is, where is the first place that you remember 
* your father to be working, looking back over the years in point of time? 
A. At Queen-3 Mine. 

Q. How do you know he worked there? A. Well, of course, I wasn't 
too old, about nine or ten years old, something like that, but the fellows 
he rode with come by the house and picked him up. Of course, I'd been 
down to the mine at that time. 

Q. Did you see him work in that mine? A. No, I never saw him 
work in the mine, but I had been there when he came out. 

Q. OK. And when was the next mine that you have any knowledge 
of him working at, recollection? A. Bolts and Criss Mine. 

Q. Is that the one down near Shelburn? A. That's right. 

Q. About when was it that you know about him working there? 

A. Oh, I don't remember just exactly when he started to work there, but 
at the end I worked there with him, I mean, jiatter part of it. 

Q. About how long did you work there with him? A. Oh,I started 


in when I was seventeen, and worked on up until, I believe it was '31. 
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Q. That was between 1925 and '30? 

MR. CAREY: Objection to that, Your Honor. Mathematically I don't 
agree with that. 

THE COURT: No, I think the witness ought to testify. 

MR. MILLER: OK, I will withdraw that question. 

BY MR. MILLER: 

Q. Do you recall how old you were when you quit work at the Bolt 
and Criss Mine with your father? A. Let's see. I'd say around 21. 

Q. You were about 21 years old? A. Some place -- I wouldn't 
know exactly. 

Q. And when were you born? A. March the 19th, 1910. 

Q. March 19th, 1910. Approximately how many years did you work 
there with your father, if you know, at the Bolt and Criss Coal Company ? 
A. Well, I started there around when I was 17, and I quit, 'd say approx- 
imately around 20 or 21. 

44 Q. Isee. What did you see your father do ate for that coal 


mine, Bolt and Criss Coal Company? What did he do? A. He trapped. 
Q. He was atrapper? A. That's right. 
Q. How many hours a day would he work? 
MR. CAREY: Objection, Your Honor. 
THE COURT: Sustained. 
BY MR. MILLER: 
Q. Did he work regularly there? A. Well, whenever the mine 


worked. 

Q. Did you work regularly there at that time? A. Yes, every time 
the mine worked. 

Q. Would you tell us just what you saw your father do while he was 
working; explain what he did, and how it fitted in with the other workings 
of the mine? A. Well, trapping is working on cars, where they bring in 
cars, where they pull the mules in, the loaders, and then they take the trip 
in, and down at the bottom is an electric motor which they carry inside the 
cars, and he was trapping there. 

Q. Now, when he would be trapping, what would he do? Describe 
what he would do? A. Well, he'd flag cars, and flag your driver in and 
out, and things like that. 
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45 Q. Would that be more or less directing traffic, as it were? 
A. Yes, more or less, I reckon. 
Q. And where did your father last work in the coal mines, do you 
know? A. At Coalmont, Davis Mine there. 
Q. Davis and Raley Mine? A. Yes. 
Q. Did you see him work there? A. I was over there one time. 
Q. About when was that -- do you know -- in point of time? Do 
you have any idea? A. Oh, I don't know. It was along in the fall. 
Q. Fall? A. Yes. 
Q. Do you know what year it was? A. No, I don't recollect just 
exactly ,but I mean I was over there and saw him. 
Q. What was he doing when you were over there? What did you see 
him do around the Davis and Raley Coal Mine? A. Well, he was, oh, 
cleaning up around there. Part of them was wheeling out. 
MR. CAREY: What was that last one? 
THE WITNESS: Of course I wasn't back in the mine, I/mean under- 
neath, just on the outside. 
MR. CAREY: I'm sorry, I didn't hear. You said he was cleaning 
up, and then what, Mr. Marlowe ? 
THE WITNESS: I said I wasn't back in the mine part; I was just 
on the outside there, you see. Some of them would be loading or wheeling 
out. 
MR. CAREY: Wheeling out? 
THE WITNESS: Yes, they had to wheel it out. 
BY MR. MILLER: 
Q. Did you ever observe your father using a shovel, shoveling 
coal? A. Yes. 
Q. Had you noticed that since he had lost his right arm? A. Yes. 
Q. How would he -- could you describe to His Honor -- assuming 
this is a shovel that I hand you, I wonder if you would get down here and 
show how your father would work with one arm shoveling coal. Get out 
here, please, so the Court can see you. A. (Demonstrating) Like this 
is the shovel,-why he would catch down on his hand like that and use this 
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arm up under here for balancing. If he was going to scoop, he would 
shove it under with that leg, and he would bring it right back over, and 
he could scoop. 

Q. Bring it back over what? A. I mean, if he had, like here was 
your car or wagon, why he would just bring it right over, and use this 
leg to shove under. 

Q. What else’ did you see your father do in the way of work after 
his arm was lost? A. Well, he -- I've scooped gravel with him. He would 
haul gravel, scoop corn. 

Q. That's ears of corn from one wagon into another, or into a corn 
crib? A. Uhuh. 

Q. Did you ever notice him shuck corn? A. Well, he has shucked 
corn. It sounds impossible, but he shucked corn along with us. 

Q. How did he do it? A. Well, a lot of time he would break it 
over his leg. Lots of times you can grab an ear and you can pull it out, 
or you can break them over your leg? 

Q. That's when you are pulling it off the stalk and putting it in the 
wagon in the field? A. Uhuh. 

MR. MILLER: I believe that's all. 

CROSS-EXAMINATION 
BY MR. CAREY: 

Q. When you were over at this Davis and Raley Coal Company 
one time -- is that what you said, once? A. One trip was all I was ever 
over there. 

Q. And you were not in the mines, were you? A. Not in that mine. 

Q. That's what I am talking about, the Davis-Raley Coal Company ? 

A. No, I wasn't back there. 

Q. Standing on the outside you couldn't see into that mine, could 
you? A. Well, you could see back in the entrance of it. 

Q. You could see the entrance, but you couldn't see what was inside, 
could you? A. No. 


Q. Because the mine becomes immediately dark as soon as you 
step from the surface, isn't that correct? A. That's right. 
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Q. So what was going on inside that mine you wouldn't know. 
A. No, not on the inside, no. 

Q. So you didn't see your father in there at all; you couldn't see 
him? Isn't that correct. A. Well, not back in the mine. I saw him out 
at the entrance. 

Q. That's what Isay. You couldn't see your father inside the mine. 
Where was your father's arm shot off, Mr. Marlowe? It was| shot off up 
here, wasn't it? (Indicating) A. No, up here (indicating). 

Q. Wasn't it up in here somewhere. A. Just the shoulder. 

Q. Just the shoulder? A. Right. 

Q. Now, unprepared coal, such as is mined in a mine, is pretty 
bulky, is it not? A. That's right. 

Q. It comes in big chunks, does it not? A. That's right. 

Q. So there's a difference between shoveling, or shucking corn 
with a shovel, or shoveling unprepared coal, isn't that correct? A. Well, 
they have to shoot this coal before you can sell it. 

Q. So there's quite a difference in the weight, is there not? 
A. There's difference in the weight. 

Q. You get chunks of coal as big as your shoulder sometimes, do 
you not, many times in the mine? A. Well, yes, but it's shot, and you 
shoot it up before you can handle it or pick it. 

Q. Yes, but a coal miner who shoots it all to small pieces doesn't 
last very long, does he? A. Well -- 

Q. There's a technique to blasting in a coal mine, isn't there ? 
A. That's right. 

Q. And they don't want this coal broken into small pieces, because 
that's done in the breaker, is it not. A. Well, I mean, they don't want 
too large a chunks. 

Q. So you say you worked with him at the Bolt-Criss Coal Company 
some time the latter part of 1920 -- isn't that correct -- '27,'28 or "29? 
A. That's right, we worked there together. 

Q. And you saw him once, or you were over to the mine once at 
the Davis and Raley Coal Company? A. That's correct. 
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Q. Now, at the time that he was working at Bolt and Criss, he was 
a trapper -- isn't that correct. A. Yes, that's what I was too. 

Q. Anda trapper is a man who sprags the car. It's a small wooden 
sprag he uses, isn't it, to stop the car from going? A. Yes. He hasa 
flag. 

Q. And he also opens the door? A. Yes. 

Q. It's rather simple work, isn't it. Doesn't require much physical 
effort? A. Yes, that's right. 

Q. Isn't that correct? A. Yes. 

Q. And usually the younger men who first go into the mines, the 
old men who are physically handicapped, are trappers -- isn't that 
correct? A. Well -- 

Q. Now, the coal industry was working rather Reathye was it not, 
or rather substantially during 1941, '42, '43 and 144 -- was it not? 

A. Well, I don't know. 

That was during the war period. A. Well, yes, it was. 
. So the coal mines at that time were crying for men, were they 
. Well, I was away from the mines at that time. 
. But, did you live in Indiana? A. I did. 
. You lived in the coal area, did you not? A. I did. 
. And you were familiar with conditions in that area, were you 
not? A. Yes. 
Q. And you know as an historical fact that they were crying to get 


men into the coal mines during the war years -- isn't that correct ? 


A. Well, they were crying for them everywhere. 

Q. But I'm talking specifically about the coal industry. A. Well,I 
said I wasn't connected with the coal industry at that time. 

MR. CAREY: That's all. 

REDIRECT EXAMINATION 
BY MR. MILLER: 
Q. I show you -- 
MR. MILLER: I would like this to be marked Exhibit 4. 
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(Thereupon, a photograph of| Mr. and 
Mrs. Charles R. Marlowe was marked 
Plaintiff's Exhibit No. 4, for identifica- 
tion.) 


BY MR. MILLER: 
Q. I show you Exhibit 4 and ask you if you will identify that ? 

A. It's my father and mother. 
Q. Did you bring that from home? A. I did. 


(Thereupon, a photograph of Mr. Charles 
R. Marlowe and his brother was marked 
Plaintiff's Exhibit No. 5, for identifica- 
tion.) 


BY MR. MILLER: 
Q. I show you Exhibit 5 and ask you what that is? A. |That's my 
father and uncle. 
THE COURT: What is it? 
MR. MILLER: A photograph, Your Honor. I would like to offer 
these two in evidence. 
THE WITNESS: My father and uncle. 
MR. MILLER: His father and uncle and father and mother he 
identified. He brought them with him. 


(Thereupon, the photographs of Mr. and 
Mrs. Charles R. Marlowe and Mr. 
Charles R. Marlowe and his brother, 
previously marked Plaintiff's Exhibits 
4 & 5, were received in evidence.) 


MR. MILLER: I believe that's all I have. You may come down. 
MR. CAREY: No objection. 
Whereupon, 

IMA JEAN MARTER 
called as a witness in behalf of the plaintiff, having been first duly sworn, 
was examined and testified as follows: 

DIRECT EXAMINATION 
BY MR. MILLER: 


Q. Will you state your name, residence and occupation? A. Ima 


Jean Marter, a housewife. 
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Q. Where do you live, Mrs. Marter? A. On Worthington Rural 
Route. 
MR. CAREY: This Marter -- M-A-R-T-Y-R? 
THE WITNESS: M-A-R-T-E-R. 
MR. MILLER: Ima Jean Marter. 
BY MR. MILLER: 
Q. Are you the daughter of Charles Richard Marlowe? A. Iam 
Q. When were you born, Mrs. Marter? A. Nineteen and Twelve. 
Q. And how long did you live at home before you left? A. Iwas 


22 when I married. 
Q. Looking back as far as you can recall, what's the first place 
you remember where your father worked? A. Inthe mine. 
54 Q. Where, what mine? 
MR. CAREY: Objection to that. 
BY THE COURT: 
Q. If she knows. Do you know? A. At Queen-3. 


Q. Were youthere? Were you ever at the mine? A. Yes. 

Q. And you saw him working? A. I did not see him working. I 
just went with my mother to pick him up at the mine. 

Q. That was when? A. That was when I was about 9 or 10 years 
old. 

BY MR. MILLER: 

Q. What was the next mine you remember him working at? A. At 
the Six Vein or the Bolt and Criss. 

Q. Is that the Queen Coal Company ? A. The first place was the 
Queen. 

@. Oh, what was the name of the second? A. Six Vein or the Bolt 
and Criss. 

Q. Bolt andCriss? A. Uhuh. 

Q. Around what year was it that you saw him there? A. Well, 

that was when I was about 15 years old or 17, between the years of 

about 15 to 17, along in there. 

Q. Were you ever at the mine, see him there? A. Yes,I was. 
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Q. Tell us what you now recall as to what you saw at the mine 
where you father was, at the Bolt and Criss Mine about that time ? 
A. Well, my father and brother had a cabin there and they lived right 
close to the mine, and my sister and I went over and stayed all night one 
night with them, and at other times I had been there just back and forth. 
I was never in the mine. 
Q. What have you seen your father doing, if anything, around the 
mine? A. Well, I don't remember seeing him do anything, because I 
wasn't in the mine. 
Q. You say you saw him go in? A. No, I just went to the cabin 
there by the mine. 
Q. Isee. And now what was the last mine you have known your 
father working at? A. Well, that's all the mines that I was at personally, 
but I knew that he worked out at the -- well, the last mine that he worked 
at. 
Q. Well, did you ever go to the last mine he worked at/and see him 
there? A. No, I didn't. 
MR. MILLER: OK. I believe that's all. 
CROSS-EXAMINATION 
BY MR. CAREY: 
Q. Mrs. Marter, you saw your father once between 1921 and 1922 
when you went with your mother to pick him up at the Queen Number 
3 -- is that correct? A. I went with her more than one time, but that was 
when I was about 9 or 10 years old. That was before that. 


Q. Then, again, you spent all night in a cabin where your father 
lived. Wasn't he living home at that time? A. My brother and my father 
was batch'ing there. He lived at home. He came home when|he wasn't 


working, but came through the week. 
Q. How far is the cabin from your home? A. Oh, I expect it's about 
ten miles, or maybe a little over. 
Q. Well, didn't you have a car at that time? A. Well, they probably 
did. I don't remember. 
Q. But your father stayed away -- he lived in this cabin ten miles 
from home? He didn't use his car -- is that correct? A. He probably 
did. I don't remember. 


46 

Q. There was no need for him to stay in the cabin, was there ? 
A. Yes, he stayed there at the cabin. 

Q. But there was no need for it, was there? A. Well, I don't know 
the reason why he did. 

Q. You're his daughter, are younot? A. Yes,Iam. 

Q. How big a farm did your father live on in 1930? A. About forty 
acres. 

57 Q. Forty acres. And does your mother still own that farm? A. Yes, 

she does. 


Q. So you have owned that farm from Nineteen -- when did you pur- 
chase that farm? A. I don't remember when they purchased the farm. 

Q. Was it prior to 1930? A. Yes, it probably was. 

Q. Well, can you indicate, or approximate the date, or the period, 


rather the year? A. No, I can't. 

Q. So your father farmed in that forty acres, did he not, in '31 right 
through? Is that correct? A. No, he didn't. 

Q. What did he do? A. He mined. He worked in the mine, and 
then when he wasn’t working in the mine, he did odd jobs at different 
various jobs. 

Q. Where did he work in the mines after 1930? A. Well, he worked 
out at the Davis and Raley. 

Q. What else other than that did he work? A. Idon't remember. 

Q. So you have no information as to where he worked between 1930 
and 1948 when he worked for Davis-Raley -- is that correct? A. No,I 
don't. 

58 Q. He was primarily a farmer doing those periods, was he not? 
A. No, he never did farm. 

Q. He didn't? How didhe live? A. He worked at various jobs on 
public works. 

Q. Did your father ever draw Social Security benefits from the 
United States Government ? A. I don't know that. 

@. Do you know that he was turned down by the United States Govern- 
ment because he had less than six quarters which would entitle him to 
Social Security benefits? A. I do not know that. 
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Q. So if he worked other than at the farm, he would have had more 
than six quarters between 1937 and 1949, wouldn't he? That's a period 


of twelve years. 
MR, MILLER: Objection. He's arguing, if Your Honor please. 
It's argumentative. 
THE COURT: I will sustain the objection. 
BY MR. CAREY: 
Q. Did your father -- where did he work in 1937? A. [I don't know. 
Q. Where did your father work in 1938? A. I don't know, because 
I was married at that time. 
Q. Didn't you visit your father? Didn't you keep in touch with 
your family during the period you were married? A. Yes, I did. 

59 Q. You never asked your father where he was working, if at all, 
during these years '37 and'38? A. Well, he worked at odd jobs, but I 
don't know. I just don't remember. 

Q. You don't know where he worked? A. No, I don't. 
Q. You can't tell us one place he worked between 1930|and October 
1948, can you? A. Oh, yes but I can. 
Q. What were they? A. He worked at the Vigo Armory at Terre 
Haute. 
Q. At what? A. Vigo Armory at Terre Haute. 
Q. What did he do there? A. He pulled out nails for the construction 
workers. 
Q. For how long a period? A. Well, Idon't remember. My husband 
worked there at the same time. 
Q. When was that? A. Well, I just don't remember. It was during 
the war time that my husband worked there, and he worked there at the 
same time. 
Q. Did your father ever work in Detroit, Michigan? A. I don't 
know. 
Q. Did your father ever work for a grocery company in Jasonville, 
Indiana? A. I don't know that. 

60 Q. You don't know much about your father's work record at all, 

do you? A. Well, I do know that he worked at Vigo Air Force; worked 


48 
at Burns City, and he also worked, carried water on the state highway. 

Q. He carried what on the state highway? A. On the road, he worked 
on the-state road. He carried water, down from Bloomfield and different 
places like that. 

Q. But you don't know what specific periods he worked at any of 
these places, do you? A. No,I do not. 

MR. CAREY: That's all. 

REDIRECT EXAMINATION 
BY MR. MILLER: 

Q. When did you get married and leave home? A. I got married 
in '36. 

@. And left home and haven't been living at home since ? A. No. 

MR. MILLER: That's all. 

Whereupon, 
GERALDINE HOFFMAN 
called as a witness in behalf of the plaintiff, having been first duly sworn, 
was examined and testified as follows: 
61 DIRECT EXAMINATION 
BY MR. MILLER: 

Q. State your name, residence and occupation? A. My name is 
Geraldine Hoffman, and I'm a housewife. 

Q. Are you the daughter of Emma R. Marlowe and Charles Richard 
Marlowe? A. Yes,Iam. 

Q. When were you born? A. I was born ge tenbes 19th, Nineteen 
and Sixteen. 

Q. When did you leave home? A. In Nineteen and Thirty-Eight. 

Q. You lived at home continuously then from 1916 to 1938? A. Yes. 

Q. From the point of time where's the first place that you remember 
your father was working? A. The earliest I remember is when he worked 


at the Six Vein, and it's also called Bolts and Criss Mine, and I remember 


him going to work, and I also went over with my sister during the week -- 
I don't remember whether I missed school or whether I did miss school 
to go, but I know he came home and I went back with him, I and my 
sister, and it was about a one-room cabin, sort of ina lot of wooded area 
there next to the mine, and he could walk from the cabin to the mine. 
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Q. Did you see him work around the mine there? What do you 
remember about him being around the mine? A. I wasn't over to the 

mine, but I seen him leave and go over to the mine. It was within 
walking distance and you could see the mine from the cabin, and the cabin 
was made out of ship lath on the outside, and I don't think it was plastered. 
You could see the two by fours. It was sort of a rough like cabin. 

Q. How do you know he worked there? A. I seen him go; take his 
dinner bucket in the morning. He didn't come home for dinner, but he 
took his dinner bucket in the morning, and I know I didn't see him after 
supper. It was within walking distance. We could see him come in from 
where he got off from work. 

Q. That's about the time the other people from the mine got off 
from work? A. Yes. 

Q. What other mine do you know of him having worked at? A. Also 
at the Raley and Davis Mine,I saw him there. I and my husband went 
after -- 

Q. (Interposing) Now, when was that, about? A. It was in the 
fall, after he started working there, had gotten colder out, and we went 
after a load of coal. In the fall -- it was nice weather yet, but I, definitely , 
just what time it was I don't know, but then I know when it started getting 
a little cool we went over there to get a load of coal. It was still nice 
weather. 

Q. Did you get a load of coal, you and your husband? A. Yes, we 

got a load of coal. 

Q. What did you see your father do around the Davis and Raley 
Lease Coal Company? A. He loaded the trailer that day, ai that's just 
about all that I know. I seen the place there where -- but I didn't go back 
in or anything, but I did see the location there, and I went along with my 
husband so I could see. 

MR. MILLER: I believe that's all. 

CROSS-EXAMINATION 
BY MR. CAREY: 

Q. Mrs. Hoffman, you are the daughter of Mr. Marlowe, the decedent, 

are you not. A. Yes. 
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Q. When was it you were at the Bolt and Criss Coal Company in 
which you spent the night in the cabin with your father and sister? A. What 
night ? 

Q. What year? A. I don't know, but I was very small. I couldn't 
tell you the time, but I was very small, and I have a memory of what the 
cabin looked like vaguely and the location of it and all that, and I know I 
went there, but the date, definitely -- 

Q. You don't know what year it was? A. No,I wouldn't know what 
year. 

Q. You don't know what month it was ? A. No,I do not. It was 

during school. 

Q. During school? A. It was in the semester of school in the 
fall. 

Q. But you have no idea what year it was, Mrs. Hoffman? A. No, 
I do not. 

Q. When you were over at the Davis and Raley Coal Company, what 
year? A. It was in the fall of "48. 

Q. And your husband was with you -- is that correct? A. Yes, he 
was. 

Q. Were you in the mines at Davis and Raley Coal Company ? 

A. No, I wasn't in the mine. 

Q. Where is'that mine located? A. North and west of Coalmont. 

Q. Is it a deep mine or is it a slope mine, or what kind of a mine 
is it? A. I wasn't back in it, but it was more of a slope mine, I guess. 

Q. Did you see the opening of that mine? A. Yes, we was up to it. 

Q. How big was it? A. I definitely don't remember. 

Q. Was it much taller than I, or was it smaller than I -- was it 
larger or smaller thanI? A. It has been a while. I really just don't 
know exactly how the slope was. 

65 Q. That's right, you don't recall -- is that correct? A. Not all 
the details, no. 


Q. Then you have no idea how big the opening was? A. Not now, 
_ §don't. 
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. Your father owned forty acres of land, did he not? A. Yes. 
. That was in Jasonville, Indiana? A. Rural Route. 
. Clay County -- is that correct? A. Yes. 
Q. How long did your father own these forty acres, Mrs. Hoffman ? 
A. Well, she moved in there with my grandparents to take care of them, 
and therefore they got the place over helping take care of the place, of 


his father and mother. 
Q. Was this a gift from your grandfather and grandmother to your 

father? Is that correct? A. Sort of, in a way. 
Q. When was this gift -- when did this transaction take place? 

A. I don't know when the deed was made over to them, butithey lived there 


for awhile. 

Q. It was in 1930, wasn't it? A. I don't know when the date was. 

Q. Was it before 1930? A. I do not know when the date was. 

Q. Is there anything that can refresh your recollection to suggest 
when this farm was conveyed? A. As long as I remember -- I was born 
there, where we live at, with my mother and father. I was born at that 
place, and I did not know when they made the transition at all, because 
it probably was in my grandfather's name to begin with and I don't know 
when it was put over in their names. 

Q. When did your grandfather die? A. Let me see. He died -- it 
must have been in'38. I'm sorry about when I was married.) I think I 
was married in ‘37 because I will tell you, I will be married twenty-three 
years this fall. Will that make it come out right, twenty-three ? 

Q. It makes no difference to me, '37 or '38. A. And he died about 
in January after we were married in August the 28th. That's when my 
grandfather died. 

Q. And your father was the one who farmed this, didn't he? A. No. 
My father helped out with the farm, but my grandfather always went out, 
and even though he was old, he always went out and helped. [ also went out 
and drove the team quite awfully a lot, and my mother drove the teams to 
different things. 

Q. So you lived on the farm, did you not? A. Yes, we lived on the 
farm, but my father seldom tended the place. He had odd jobs. When he 
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wasn't at the mine, he had odd jobs or things like that. He helped occasion- 
ally, but he never made it his occupation. 
67 Q. Do you know it as a fact that your father ceased working in the 
coal mines in 1930? A. Yes, at one time. 

@. And he went back to the coal mines, you allege, when? A. In 
"38. 

Q. In'’38. A. I mean '48. 

Q. So what did he do during this eighteen year gap between 1930 
and 1948? A. He had odd jobs from here to there, different things. He 
just went from one place to another. 

Q. What specifically did he do? A. Well, he worked at the Terre 
Haute at the DeVince Plant, and he also worked in the Naval Depot, and 
he also worked on roads and water boy, taking water, and different bridge 
gangs, road, different things like that. 

Q. He had very light jobs, did he not? They were jobs that did 
not require much physical effort, for instance, water boy, you say ? 

A. Yes. 

Q. That's the one who carries the water down the road for the 
workmen -- is that correct? A. And he also at one time was kind of 
a boss over a bridge gang. 

Q. Yes, he was a straw boss or section boss, or cewhat have you. 
But he did not do any physical work which required much effort between 
1930 and 1948, did he? A. There's times when I have seen him do quite 
a bit of labor, and there were times he didn't. 

Q. Specifically, tell me one job he did that you know of between 
1930 and 1949 which required much physical work? A. Well, on the jobs 
that he had at Public, I never seen him really. I never seen him on those 
jobs, so definitely I wouldn't know, but I have myself seen him pitch hay 
at home at the time he was on the farm. 

Q. That's with a pitchfork? A. Yes. 


Q. And you can make that light or heavy as you wish? You can 
take a lot of hay or little hay? A. Yes. 

Q. So the effort required depends on how wanett hay you take -- 
right? A. Yes. 
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Q. What else did he do on the farm? A. Oh,I -- at different times 
he helped out around there. Right now I wouldn't know just offhand. I 
suppose he's helped clean out barns at times. 
Q. One thing we do know, Mrs. Hoffman, and we do know this 
definitely that your father worked at the Bolt and Criss Coal Company ? 
A. Yes. 
Q. You can remember that very well, can't you? A. Yes,Ican 
remember when he worked there because I lived about three miles from it. 
Q. And that happened back in 1927 to 1931, approximately thirty-three 


years ago? A. Yes. 
Q. You remember that well? A. Yes. 
Q. You have no difficulty recalling that? A. No, I haven't. 
Q. You have no difficulty recalling that you went to the| Davis-Raley 
Coal Company at one time at which time you saw your father outside the 


opening of the mine? A. Yes. 
Q. But you can't tell us the width or the depth of the opening into 
the mine -- is that correct? A. That is right. 
Q. And that is as recent as 1948 and '49? A. I was only there once. 
Q. You were there once but you had an opportunity to see it, but you 
can go back thirty-three years and tell us specifically that your father 
worked for the Bolt and Criss Coal Company -- is that correct? A. Yes, 
70 because I remember going over there. It was a picnic for us to 
go there, to get off. 
MR. CAREY: That's all. 
THE COURT: That's all for today. 
(Thereupon, the above-entitled matter was respited until 
10:00 o'clock A.M., Wednesday, May 4, 1960.) 


Washington, D. C. 
Wednesday, May 4, 1960 


* * * * 
IRENE HARDESTY MARLOWE 
was called as a witness by the plaintiff, and, having been duly sworn was 
examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. MILLER: 
Q. Will you state your name and residence? A. Irene Hardesty 
Marlowe, Jasonville, Indiana, Rural Route 2. 
Q. Now, you were na rried to Leverett Marlowe, whose parents 
are Mrs. Marlowe, and Charles Richard Marlowe? A. Yes, sir. 
Q. When you were young, growing up, how close to them did you 


live? A. Approximately a mile. 


Q. What did your parents do? A. They operated a grocery store 
and feed mill. 

Q. Did the Marlowes patronize that place? A. They did, sir. 

Q. And what, if anything, do you know about Charles Richard Mar- 
lowe working in the coal industry? 

MR. CAREY: Objection, unless he is more specific. 

THE COURT: I will overrule the objection if she knows where he 
worked. 

THE WITNESS: You want the name of the place or if I just know -- 

BY MR. MILLER: 

Q. Just what you know about it, yes, or whether he did work in the 
coal industry. A. Oh, yes, definitely. 

Q. How do you know it? A. Well, from the time I was a small child, 
when we first started in a small grocery business, and my father put me 
in as helping to stock the shelves and then I started waiting on the custo- 
mers as they came in, when I was real young ,-- 

And we lived near this Marlowe family and they were customers 
of my father's store, and they purchased -- Mr. Marlowe -- we opened 
around 5 in the morning to enable to get the miners’ trade as they went to 


work. 
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We also stayed open late in the evening, in case that they would 
come in. 


And he purchased their supplies there, the food for his lunches, 


and carbine, fuse, flints, and the lamp, and all of the supplies that goes 


with the miners, at that time, that they needed in the operation. 

It was things that we could handle there to supply them in their 
needs. 

And they did their trading there, as a rule, on week-to-week, or two 
weeks' basis. 

Q. You mean they paid every two weeks? A. They would -- I sup- 
pose you would call it -- credit and then pay when they received their pay. 

Q. How do you know that he was in the coal industry -- employed in 
the coal industry? A. Well, when the miners all come by and they buy 
their gasoline or they would be different ones, they would pool their rides 
in the car -- they would be together on their way to and from work. 

Q. When he would be coming home from work, what would you no- 
tice about him, if anything? A. Oh, oftentimes, he would come home, well, 
I should say they were dirty -- they had -- there was times that they didn't 
wash at the mine, there was times that they would wash at home. 

Q. Do you recall when Mr. Marlowe and your husband |were working 
up there at the Bolt and Criss Coal Company and they would sometimes 
have a cabin they would stay in? 

MR. CAREY: I suggest that he restrict this to question -- not 
statement of fact. 

THE COURT: I will sustain the objection. Reframe your question. 

BY MR. MILLER: 

Q. What do you know about Mr. Charles Richard Marlowe living 
in a cabin up there near the -- 

MR, CAREY: Same objection. 

THE COURT: Just ask her what she knows. Do you know whether 
he worked in the mine? 

THE WITNESS: I definitely do, yes. 

THE COURT: What year? 
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THE WITNESS: Well, he was working in the mine -- I later 
started -- I have known the Marlowes all my life. 

And then Mr. Marlowe's son and I became friendly and started 
going together and Mr. Marlowe had, at that time, I believe they just 
had one car. 

And the roads were quite bad between the mine and where they 
lived and they lived at -- I imagine it was approximately 12 to 15 miles 


away from the mine. 

MR. MILLER: Which mine was that? 

THE WITNESS: And that was -- we called it Six Vein, that was 
the nickname for it, and I believe the proper name was the Bolt and Criss. 


And oftentimes, to have a way to go, if my husband at that time, 
which was not my husband then, if -- he would take him to work, if he 
wasn't working, and then come back and then when the roads was too bad -- 

THE COURT: When was this? 

THE WITNESS: That was in -- along in '27 and '8, I believe and 
then in '29, we -- I know that he definitely was there then because the 
roads were too bad land they lived in a cabin near the mine over a little 
place called Wilfred. 

THE COURT: In 1929? 

THE WITNESS: In ‘29. 

THE COURT: How long did he work there? 

THE WITNESS: Well, he and my husband both worked, I believe, 
from around, say I'think my husband started in '27, and then he worked 
_- we were married in '29 and he and his father both still worked up till, 
I believe it was around 1930. 

THE COURT: Then where did he go? 

THE WITNESS: Mr. Marlowe? 

THE COURT: Yes. 

THE WITNESS: Well, I couldn't tell you from -- where he worked 
from that mine then. 

THE COURT: You don't know what he did after 1930? 

THE WITNESS: After 1930? Yes, I do, some of the jobs that he 

~~ ye did. 
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THE COURT: Did he work in any mines after 1930? 
THE WITNESS: After 1930 -- yes, there was a period that he 
worked at different jobs, such as ordnance plants and things like that and 
on roads and then there was another time, later years, after he had done 
this other work, I believe this Bolts mine -- I am not sure if it finally 
closed or what -- but, anyway, I know that he did work on another 
mine that was near home, near where they lived and we lived/also. 
THE COURT: What mine was that? 
THE WITNESS: Well, that was the Davis, Davis-Raley. 
THE COURT: When was this? 
THE WITNESS: Well, I believe it was --I couldn't tell you the 
positive dates and days that he worked, but that was along in /48 or "9. 
THE COURT: What did he do between 1930 and 19487 
THE WITNESS: Well, as I say, I know that he worked at the Burns 
City, or Crane Naval, it's the same place -- I don't know if it's Crane 
Naval Depot, or Burns City. 
And then he worked at an ordnance plant in Vigo County near 
Terre Haute. 
And he worked on some gravel roads -- I don't know as you would 
call him a superintendent or inspector or just what -- and he -- I know 


that one job that he had was constructing a cement bridge on a gravel road. 


Then he also hauled gravel on the road that went by my original 

home place. 

I believe he worked on the PWA, under Government PA, whichever 

it is. I know that he did, but I don't know the lettering. 
BY MR, MILLER: 

Q. About how far was your house from where he lived after you 
and his son married? A. After we were married, we moved -- I imagine 
it would be approximately a couple of city blocks, half a quarter, something 
like that. ; 

Q. When was that? A. Well, we moved there in 19 -+ I believe, "31. 

Q. Isee. When you -- where was this mine located) this Davis 
mine -- on whose property, if you know? A. I couldn't tell you the name of 
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the property. I believe it was on a Seipman Coal Company, but I am not 
positive. I believe it is S-e-i-p-m-a-n. 

Q. I believe that's all. A. Pardon? 

MR. CAREY: Did you finish? 

MR. MARLOWE: Yes. 

CROSS EXAMINATION 
BY MR. CAREY: 

Q. Do you have any notes with you there, Mrs. Marlowe? 

MR. MILLER: Did you say no or yes? 

A. No notes. 

MR. MILLER: Speak up so we can hear you. 

Q. Mrs. Marlowe, how old are you? A. 50. 

Q. When were you born? A. 1909. 

Q. Isee. 1909. What time do coal miners go to work in the 
morning? A. As of today, under the mechanical way, I don't know, but 
they usually go -- 

Q. Back in the 1920's, what time did they go? A. Around 5 o'clock 
when they would leave. 

Q. They get up pretty early in the morning, don't they? A. They 
do, absolutely. 

Q. How old were you when you saw this man coming into your 
store as you allege at 5 o'clock in the morning? A. As I told you, I was 
8 years old when my father started me helping him, and -- 

Q. Your father -- 

MR. MILLER: Let her finish. 

MR. CAREY: I am sorry. 

THE WITNESS: And I continued to work in the store until I was 
married. 

BY MR. CAREY: 

Q. Were you getting up at 8 years of age to work in the store at 

5 o'clock in the morning? A. At times I have, sir. 


Q. You waited on the store when you were 8 years old at 5 o'clock 


in the morning? A. I have, sir. 


59 


Q. And would you go to school then, after you had finished your 
morning's work in the store? A. I have gone to school -- I didn't work 
all day long and I didn't get up every day, but there has been times when 
Ihave. There's been times I was in the store late in the evening. 

Q. Now, Iam asking you, when you got up at 5 o'clock in the 
morning at the age of 8 to wait on the people coming into your father's 
store, you would work until about what time? A. Until about what time ? 
As long as my daddy told me I had to stay in there, sir. 

Q. Well, what time did you go to school, if you went to) school? 
A. We lived next door to the school, and the school I think took up about 
8 o'clock. 

Q. So you worked in your father's store from 5 to 8 at the age of 8 
and then you went to school, is that correct? A. Not constantly, sir. 

Q. Do you have any brothers or sisters? A. I had one younger 
sister. 

Q. Did she work in the store, too? A. When she got old enough. 


Q. Well, after school, would you go back and work in the store, 


too? A. If they needed me, yes. 
Q. How late would you work in the store ? A. As long as they 

needed me. 
Q. And then you did your school work and then went to bed, is 

that correct? A. That is correct. 
Q. When did you start to go with Mr. Marlowe? A. I imagine 

around -- I think I was in the 8th grade. 
Q. 8th Grade you started to go with Mr. Marlowe? A. I think so. 
Q. You were about what age at that time? A. Well, I graduated 

from high school when I was 19 and went four years to high school and 

I started going with Mr. Marlowe just before I started going to high school. 
Q. You were about 15 years of age, is that correct? |A. Yes, sir. 
Q. That was in 1925? A. It would be about right. 
Q. When did you get married to Mr. Marlowe? A. In/1929. 
Q. How far away did Mr. Marlowe live from you at the time 

when you started to go with him, when you were 15 years of age? A. Just 

about a mile. 
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Q. About a mile away. Who were the other men who would come 

into this store at 5 o'clock in the morning? A. Who were the 
other men? Well, we had a trade there from several miles radius. It 
was a country store, sir. It wasn't a city. 

There was an Albert Shields -- 

Q. What did he do? A. They were all miners. 

Q. How many of them were there? A. Well, in each car, I couldn't 
tell you, there would be 3 to 4, dependent on the car, the size of the car. 

Some of them had two-seated cars and some had one-seated cars. 

Q. Now, when you and Mr. Marlowe, Jr., got married in 1929, 
where did you move to then to live? A. Well, in the first place that we 
moved -- I believe we still stayed at home and we both worked at the 
store. 

Q. Did he live with your people? A. We roomed there. 

Q. How long did you stay in that room with your people? A.I 
couldn't tell you, sir. In the first two years we moved quite a few times, 
right around in the same locality, until we got permanently located. 

Q. Who told you that Mr. Marlowe, Sr., worked at No. 6? A. 
Pardon me, what do you mean by No. 6? 

Q. What was the name of the mine you said that Bolt and Criss 

was known as? A. We called it Six Vein. Some called it, I be- 
lieve, Starburn. 

Q. Who told you that Mr. Marlowe worked there? A. Well, sir, 

I have gone with my husband over there where they roomed and -- 

Q. Where who roomed? A. Where Mr. Marlowe -- when the roads 
was bad and he couldn't make the way, my husband and I have gone over 
there and cooked lunch and spent the evening. I know where the place is. 

Q. Who told you that he worked at the Bolt and Criss Mine? A. Who 
told me? Well, I was staying there -- I went with them there to -- and it 
was inside of the mine, and they drove over there and walked down to the 
mine. 

Q. You walked in the mine and cooked in the mine? A.I did not, 
sir. I am talking about the cabin was right close to the mine. 
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Q. Did you ever see him go in the mine? A. I didn't go over 
into the mine, no. 
Q. You never saw Mr. Marlowe in a mine, did you? A. Not down 
in the mine, no. 
Q. What you know about Mr. Marlowe's mine employment is what 
has been told to you. Isn't that correct? A. What I have observed by his 
cleanliness and clothes and the material that he bought. 
Q. What did Mr. Marlowe do at the Bolt and Criss Mine? A. 
Well, again, sir, all I can say is that he was a trapper, which|my husband 
also did. 
Q. Who told you that? A. My husband. 
Q. So your husband told you most about your father-in-law's 
mine activity, isnt that correct? A. No,sir -- but all I know, he said 
they were employed as trappers. 
Q. Your father-in-law had his arm off, didn't he? A.|That's right. 
Q. How far on the shoulder -- how far up in the shoulder was that 
arm taken off, Mrs. Marlowe? A. Up in the shoulder ? 
Q. Yes. It was up some distance, wasn't it? A. No./ It was just 
the socket -- he has his shoulder. 
Q. He had his shoulder -- A. Shoulder bone. 
Q. The arm was totally off, wasn't it? A. The arm, yes. 
Q. There was no part of the arm which was left at all? A. No, 


Q. You never saw Mr. Marlowe at the Davis-Raley Coal Mine, 

did you? A. I did not. 

Q. So what you know about that activity has been told|to you, isn't 
that correct? A. No, sir. I did not see him at the mine, but I helped to 


prepare some of the lunches for him when he would go. 
Q. Well, how did you know where he was going? A. That, sir, 

he said at the Davis and Raley. 
Q. So then you were told by him that worked at the -+ A. Mrs. 

Marlowe -- I have helped her fix lunches. I have been there when he 


came home. 
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Q. Well, you know nothing specifically other than what you have 
been told as to whether he worked at the Davis and Raley Coal Company, 
isn't that correct? A. I did not go over and see him. 

Q. That is correct. I say you were told he worked at Davis and 
Raley. A. Yes. 

Q. So what you have is hearsay, isn't that correct? A. I guess if 
you want to put it that way, it's hearsay. 

Q. Well, that’s what it is -- A. I do know that the man worked and 
had to have his lunch and would come in dirty. 

Q. Because you were told that. A. I was there when he came home, 


Q. And you were told he worked -- A. At times. 

Q. -- At the Davis and Raley Coal Company? A. Yes sir. 

Q. That's right. In what years did he work at the Bolt and Criss 
Coal Company? A. Well, I am positive that he worked there -- was 
working there in '29 and I know that he worked there before because different 
times I have gone over there with my husband as I told you before. 

Q. When did you go over there, specifically? A.I couldn't tell you 
the dates. 

Q. You don't know what year, do you? A. Yes, I know one of the 
times. 

Q. When was that? A. It was in, I believe, in '28. 

Q. In'28. A. In the winter. 


Q. And did you see him over there? A. Not inthe mine, sir. 


Q. That is right. You never saw him in the mines at all, did you? 
A. No, sir. 

Q. Where did he work before 1928? A.I couldn't tell you. 

Q. You don't know. A. Yes, I know the various places. 

Q. How do you know that 2 A. That he told me that he worked. 

Q. He told you that he worked. A. That's true. 

Q. Well, you never actually saw him in the coal mines prior to 
1928, isn't that correct? A. I never did see the man in a coal mine, in 
any one that he worked at. 
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Q. These men who would come in the mines, you didn't know 
where they were working or not, did you? A. Not seeing them doing it 
myself. 

Q. That is correct. Where did Mr. Marlowe work in 1921? A. 
That, sir, I don't know exactly which one he worked at. 

Q. Where did he work in 1950? A. 1950? Well, the last one he 
worked was the Davis and Criss, and I think he worked -- 

Q. Davis and Criss. Where is that located? A. No, Davis and 
Raley. 

Q. And you were told that? A. Yes, sir. 

Q. That's right. Mrs. Marlowe, how big a farm did Mr. Marlowe 
own between 1930 and 1950? A. 40 - around 40-acre farm. 

Q. He worked on that farm all the time, did he not? A; No, sir. 

Q. He did not? A. No, sir, not all the time. 

Q. Well, who took care of the farm? A. Who took care of the 
farm ? 

Q. Well, if he wasn't there taking care of it, who took care of it ? 
A. I couldn't tell you the years exactly, sir, but my husband's grandfather 
and my husband worked on the farm. 

Q. And your father? A. And Mr. Marlowe would help, but he 
didn't do the farming himself? 

Q. When did Mr. Marlowe secure the ownership of this farm? If 
you know? A. I couldn't tell you. 

Q. Did you ever see Mr. Marlowe work on the farm at all? A. 
Yes, I have seen him do odd jobs. 

Q. Wasn't Mr. Marlowe's father, that is, the grandfather -- he was 
a pretty sick man, wasn't he? A. No, he wasn't a pretty sick man. 

Q. Wasn't he in bed for some time before he died? A. Not too long, 


Q. When did he die, if you know? A. I couldn't tell you the year, 


sir. 


Q. Now, you say he wasn't in bed for several years before he died? 


A. No, he wasn't for several years. 
Q. He was not? 


MR. CAREY: That's all. 

MR. MILLER: No further questions. 

THE COURT: You may step down. 

(The witness left the stand.) 

MR. MILLER: At this time, I would like to recall Mrs. Marlowe 
for a few questions. 

Whereupon, 

EMMA R. MARLOWE 

was called as a witness, and having been previously sworn, was further 
examined and testified as follows: 


REDIRECT EXAMINATION (Further) 


BY MR. MILLER: 


| (Document marked Plaintiff's Exhibit 
No. 6 for identification.) 


Q. Mrs. Marlowe, I show you Plaintiff's Exhibit No. 6, for identi- 
fication, and ask you if you had that in your possession? A. Yes, sir, it is 


a copy of the original contract. 

Q. Between the parties mentioned in there? A. Between District 11 
and John L. Lewis, Ralph Day was the secretary, and Kirk Nicholsen was 

the vice president and Louis Austin was the president. 

Q. Of what? A. Of District 11. 

Q. Of District 11, United Mine Workers of America? A. Yes. 

Q. Was that! the district under which your husband worked? A. It 
was. 

Q. Now, will explain how this came into your possession and what 
you know about it, this Exhibit No. 6 for identification? A. Well, Mr. 
Raley had the original, and we got this copy. We had that typed over the 
original copy as agreement with -- that's how we got it. 

Q. Was that compared back with the original? A. That's exactly 
the original. 

MR. MILLER: I offer this in evidence. 
MR. CAREY: No objection. 
THE COURT: Admitted. 
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(Plaintiff's Exhibit No. 6 for identifi- 
cation admitted in evidence.) 

MR. MILLER: That's a copy of a contract with Davis-Raley and 
the mine workers, Your Honor. 

THE COURT: Finished? 

MR. MILLER: Three more questions. 

BY MR. MILLER: 

Q. Mrs. Marlowe, if you know, will you tell the Court |why it was 
that this suit wasn't filed earlier than it was after payments were discontin- 
ued ? 

MR. CAREY: Objection to that. 

THE COURT: Sustained. 

BY MR. MILLER: 

Q. After payments of pension were discontinued to your husband, 
what efforts did he make, if you know, to get the pension reinstated? A. 
Well, he wrote into Washington, D. C. to the Welfare Department, and 
tried to find out the reason why his pension was termimted. 

He felt like that he met all the eligibility for the pension and he 
wrote into John L. Lewis, and he thought that he was eligible |-- met all 
the requirements. 

Q. What else did he do besides write those letters? A. Well, he 
went to District 11, up to Ralph Day and Curt Nicholsen, and -- 

Q. Who are they? A. Ralph Day is the secretary of the District 11 
United Mine Workers, District 11. Kirk Nicholsen is the vice president, 
and Ralph or Louis Austin was the president. 

Q. Where were they? A. They were in District 11. 

Q. What city? A. They were in Indiana. 

Q. What city? A. Terre Haute. 

Q. Terre Haute. How far did you live from Terre Haute? A. Well, 
it was about 30 miles southeast from Terre Haute. 

Q. Then, what else did your husband do? A. Well, after thatn, 
when some of the rest of their pensions was taken away,and then they 


got -- we got in contact with Mr. Kinkaid. 
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Q. K-i-n-k-a-i-d. For what purpose? A. To see whether he 
could be reinstated or not. 

Q. You mean your husband could be reinstated in the pension ? 
A. No, he wasn't reinstated. 

Q. I say, to see if your husband could be reinstated? A. Yes. 

Q. And then what occurred? A. Well, afterwards, he filed suit. 

Q. Before suit was filed, what occurred, if you know? A. Well, 
I don't -- I just don't really know -- just -- 

Q. What do you know, if anything, about any efforts being made to 
have the fund pay his benefits, reinstating his benefits, before suit was 

filed? A. Well, he wrote in -- he wrote -- 

MR. CAREY: Just a moment. I would like to know who you mean 
by "he." 

Q. Who do you mean by "he?" Mr. Marlowe? A. Mr. Marlowe. 

Q. All right. Now, how long did your husband continue to be a 
member of the United Mine Workers of America? A. He was. 

MR. CAREY: Objection to that, because its immaterial. 

MR. MILLER: Well, if it's immaterial, I will withdraw it. I 


asked her how long he continued to be a member of the Mine Workers of 


America, and I believe -- 
THE WITNESS: He was -- 
MR. MILLER: You dort need to answer, because it's not necessary. 
BY MR, MILLER: 

Q. About what amounts did your husband receive from digging coal 
while he was in his last job with the Davis-Raley Coal Mine? A. Well, 
he properly -- $60 a month. 

Q. And about what did he get a month, if you know, on the job 
before that? A. Well -- 

Q. Inthe coal mine? A. He run around $100, right at $100 for the 
two weeks when he worked in the -- 

Q. Now, $100 a month or $100 for two weeks? A. No, $100 a pay. 
He has drawed $100 a pay. 

Q. That means every two weeks. A. Every two weeks. 
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Q. That was along in the 20's when he was working? A. Well, 
mostly in any of the mines that he worked at. 
Q. What -- how did it happen that you went to Mr. Kinkaid about 


that -- 
MR. CAREY: Objection, immaterial, irrelevant. 
THE COURT: I will over rule it. 
THE WITNESS: Well, he had -- Abe House was one that had his 
pension taken away from him and it was restored back to him and that's 


how come that he went to Kinkaid. 
BY MR, MILLER: 
Q. And how far -- about how far is your home from Indianapolis ? 
A. About 90 miles from our house to -- 
MR. CAREY: Indianapolis ? 
MR. MILLER: Yes. 


BY MR. MILLER: 
Q. Well, what -- how big a place is Terre Haute, Indiana? A. Well -- 


MR. CAREY: Just a moment, now. We are talking about Indianapo- 
lis and Terre Haute and did you mean Terre Haute when you said Indianapo- 
lis? 

MR. MILLER: No, I meant Indianapolis -- how far away -- she said 


about 90 miles. 
MR. CAREY: Well, I don't care about the answer butIdon't see its 


materiality. 
MR. MILLER: Well,you will see it maybe a little later. 
THE COURT: I don't either. 
MR. MILLER: Is there a question pending, Madam Raponten? I 

think the question was about how big a place is Terre Haute, isn't it? 
(Whereupon, the pending question was read by the reporter.) 

BY MR. MILLER: 

Q. If you know. A. Answer ? 
Q. Yes. A. Well, I just don't know what the population of Terre 

Haute is -- it's a pretty big city. 
Q. Isee. What was the nearest city or town of any size to where 
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you were living in the country in 19 -- latter part of 1940's? 

MR. CAREY: I see no harm in the question, but I don't see it's 
materiality. I will object to it on that basis. 

THE COURT: I don't see what difference it rakeat 

MR. MILLER: I just want to show that these folks were living 
way out in the country, away from town, away from places where they 
would get publications and know about the right to bring a suit. 

MR. CAREY: Beautiful roads and beautiful country in that area, 
Your Honor. 

THE COURT: I will sustain the objection. 

MR. MILLER: There is now, but that's a different time. 

MR. CAREY: There has been for some time. 

MR. MILLER: Well -- I believe that's all the questions I have. 

RECROSS EXAMINATION 
BY MR. CAREY: 

Q. You have a copy of the agreement signed by, allegedly signed 
by Davis-Raley and United Mine Workers of America, don't you? A. Yes, 
sir. 

Q. You have that -- you have the Postal Money orders, too, do 
you not? A. No, I don't have them. 

Q. You did have them. You said -- A. I did - 

Q. -- You sent them in. A. -- once, I sent one time. 

Q. You sent them into the Welfare Fund, didn't you? A. One time. 

Q. But you have no records other than that to show what earnings 
your husband earned during the period that he worked for Davis and 
Raley, do you? A. Well, he made -- 

Q. No, no.’ Do you have any records? A. No, I don't have no 
records. 


Q. How long a time did your husband work at Davis and Raley? 
A. He worked from the 28th day of October until the last of January. 

Q. How many days did he work during that period? A. He worked 
there every day that -- he worked there every day. 


Q. The mines work every day? A. They worked every day. 
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Q. Six days a week or 7 days a week? A. Six days a week. 

Q. So he worked six days every week, right? A. Yes. 

Q. How many men worked at that mine? A. Just three. 

Q. Three men. How much tonnage was produced by these three 
men during the period from October 29 to January 31, 1949?) A. Well, I 
couldn't tell you just how many tons. I just don't know how many tons. 

Q. Do you know -- oh, excuse me. Do you know the average pro- 
duction of a coal miner in a mine in Indiana during that period? A. Well, 
that wasn't -- it wasn't just alike a big mine, but it was -- they had the 
right to -- from District 11 to operate that mine. 

Q. Well, how many tons were they producing a day, there, if you 
know? A. I don't know how many. 

Q. Would they produce 50 tons or more? A. Oh, no, they didn't 
produce that many. 

Q. Were they producing less than 50 tons? A. They did. 

Q. Can you estimate the number of tons they produced daily? 


A. Well, I just wouldn't -- I couldn't tell you exactly. 
Q. Would they produce 30 tons a day? A. No, I don't think so. 
Q. Would they produce 20 tons a day? A. I don't think they would 


produce that many. 
Q. Would they produce 10 tons a day? A. Well, right -- probably 
right around that. 
Q. Ten tons a day for three men? A. They got -- 
Q. Would you estimate they produced 10 tons a day? |A. Well, 
I don't know whether it would be just exactly 10 tons or not. 
Q. Would it be more than 10, Mrs. Marlowe? A. No,| I don't 
think it would be more. 
Q. So three men produced approximately 10 tons a day, is that 
correct? A. During the time that they worked there and they sold coal, 
there was five hundred and some dollars, about $550 is what they re- 
ceived. 
Q. Well, you testified that these men worked six days a week, 
every week, from October 28 to January 31, 1949. A. He was out there 
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every day that the three of them worked. 

Q. Do you know how many days there are between October 28, 
1948 and January 31, 19 -- A. Well, I never figured it out. 

Q. Do you know there are 78 working days between October 28 and 

January 31, 1949? A. Well, I don't -- I didn't -- I never figured 
it out, how many. 

Q. Well, how much tonnage did the Davis-Raley Coal Company pay 
on as far as royalty is concerned, to the Mine Workers Welfare Fund? 

A. They paid $25 and a little over. 

Q. And what was the assessment per ton during that period? A. 
The assessment for royalty was $.20. 

Q. So $.20 a ton and $125 -- $25 is approximately 120 tons during 
the 78-day period. Do you know that to be mathematically correct? A. 
Well, I don't know. 

Q. Soif they worked 7 8 days that you insist they worked -- 

MR. MILLER: I object, Your Honor. 

MR. CAREY: -- And they paid on 120 tons -- 

MR. MILLER: It's argumentative. 

THE COURT: I think that's an argument, Mr. Carey. 

BY MR. CAREY: 

Q. Mrs. Marlowe, isn't it a fact that you don't know what they pro- 
duced, at that particular mine? A. Well, now far as the tonnage is concerned, 
I just couldn't tell you how many -- you know -- the tons. 

Q. They worked 8 hours a day, did they not? A. They went to work 
at 7 o'clock and quit at 4. 

Q. Then, your best estimate is they averaged about 10 tons per day, 
isn't that correct? A.I imagine. I don't know. 

Q. Mrs. Marlowe, is it not a fact that this Davis and Raley Coal 
Company that you allege your husband worked at was a sham and a fraud? 
A. No, sir, I do not. 

Q. Is it not a fact that it is known -- it is called a pension mill in 
order to allow men to deceive the trustees of the Mine Workers Welfare 


Fund and secure 2 pension to which they were not entitled? 
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MR. MILLER: I object, if Your Honor please. 

THE COURT: I sustain the objection. 

MR. CAREY: No further questions. 

MR. MILLER: May she come down? 

(The witness leaves the stand.) 

MR. MILLER: I have here marked pretrial Exhibit No. 3 a letter 
dated May 29, that I would like to be identified. 

THE DEPUTY CLERK: No. 7. 

MR. MILLER: Letter day January 28, '57, I would like to be 
identified. 

THE DEPUTY CLERK: No. 8. 

MR. MILLER: And a letter, pretrial Exhibit 5, dated February 28, 


THE DEPUTY CLERK: No. 9. 


(Letters marked as Plaintiff's Exhibits 
Nos. 7, 8, and 9 for identification.) 


THE DEPUTY CLERK: According to the record, Exhibit 8, letter 


of 1-28-57, is already in, Exhibit No. 3. 
MR. MILLER: Oh, it is. I withdraw it then. 


(Plaintiff's exhibit No. 8, for identifica- 
tion withdrawn.) 


THE COURT: May I see that No. 3? 

(Examines letter.) 

MR. CAREY: I have no objection to Plaintiff's Exhibit 7 and 
Plaintiff's Exhibit 9. Plaintiff's Exhibit 3, I think, is self-serving and 
object to it on that basis. 

MR, MILLER: It's already in evidence. 

MR. CAREY: All right, I don't object. 

MR. MILLER: Then I would like to offer in evidence the affidavits 
referred to in Plaintiff's Exhibit 3 in evidence as part of the claim. 

MR. CAREY: Your Honor has previously ruled on this. Your 
Honor, we reiterate our objection. 

THE COURT: You can't prove a case by affidavits. 

MR. MILLER: No, Your Honor, it wasn't to prove the case. It 
was merely to show the proof that before them -- at the time they acted 


on the matter. 
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THE COURT: That is in the letter. The letter lists the affidavits 
that were filed, doesn't it? 
MR. MILLER: What I was offering was the affidavits themselves 
that were mentioned in the list. 
THE COURT: Well, I don't think they are proper. 
MR. MILLER: Can I have them marked exhibit for identification 
only, No. 10 A, B, C, etc., sol will have a record? 
These were just received in evidence. 
MR. CAREY: We have already stipulated. I see no objection. It's 
already been admitted that he got a pension from February 1, 1949, and if 
you wish to put it in, it’s all right. 
MR. MILLER: Then I would like to have this authorization marked 
as exhibit and offered in evidence. 
MR. CAREY: No objection. 
THE DEPUTY CLERK: No. 11. No. 10 runs Ato J, just for identification. 
(Plaintiff's Exhibits No. 7 and 9 for identification admitted in evidence.) 
(Plaintiff's Exhibit No. 10AthroughJ (affidavits) marked for identification.) 


(Authorization for pension marked Plaintiff's Exhibit No. 11 for iden- 
tification and received in evidence.) 


MR. MILLER: The plaintiff rests, if Your Honor please. 
MR. CAREY: At this time I would like to reiterate our motion for a 


judgment for the defendant, Your Honor. 
* * * * * 
THE COURT: Courts cannot administer the trust. The instrument 


vests in the trustees, the discretion to administer the trust. In order for 
me to uphold the plaintiff, I would have to find that the action of the trustees 


was either arbitrary, capricious, unreasonable or wrong. 


There has been no competent evidence before me that the trustees, in 
terminating the pension, acted incorrectly, capriciously, arbitrarily or wrong. 

The motion for judgment for the defendant is granted. 

Prepare the proper order. 
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[Filed Jan. 16, 1960] Plaintiff's Ex. 1 


APPLICATION FOR PENSION (Do not write in this space) 
District No. 11 Local Union No. 8195 File No. 
UNITED MINE WORKERS OF AMERICA 


WELFARE AND RETIREMENT FUND 
907 Fifteenth Street, N. W. 
Washington 5, D. C. 


Surname. 


X Reference. 


2. Social Security Account No.__314-01-6871 
(State All Account Numbers) 


.| Name of Applicant (Print) Charles Richard rlowe 
(First Name) (Middle) (Last) 
.. Post Office Address R. R. #2 Jasonville Clay Indiana 
(Street) (Town or City) (County) (State) 
.. Date of Birth July 4 1885 Age 63 
(Month) (Day) Year)_ 
| Place of Birth Lewis Twnship., Clay County, Indiana United States 
(Town or City) (State) (Country) 


| If Now Married, Name of Applicant's Wif : Age 61 


Date 


. Lhave been a member of the United Mine Workers of America (length of time) 29 years 


Have you ever filed application for a pension with this Fund before? im Yes [x] No When? 


2/2- 
| Have you ever filed application for other benefits with this Fund before? Ix] Yes [maj No When?_48 


. If "yes," state benefits applied for, Welfare 


| Was your application approved? Cc Yes al No If"yes," state claim or file|No. 


. If approved, state amounts of benefits you are receiving $ None 


with Davis & Raley Lease 
| Name of Company where last employed__Coal Co Address Hymera, Ind. 


Mine Number only mine Local Union Number. 8195 


| Date you began work for this Company. October, 1948 
(Month) (Year) 


. Date you last worked for this Company. January 1949 
(Month) (Year) 


}. If you quit work before filing this application, state below why you quit: 


I retired from the coal industry. 


ee 


THIS COPY IS TO BE RETAINED BY THE APPLICANT 


14 
PREVIOUS EMPLOYMENT RECORD 


(Start with your first employment in the Coal Industry and list all employers up to and including the last.) 


io LOCATION OF LOCAL UNION 


NAME OF COAL COMPANY 


No. [TOWN [Sate | 


mine 0.5 ason e od eb 


Sueen Coal Ca. [gehic [asne | snetturm | ina ove | 1925|_aprit [1990| trapper | 
Ma lS ee | oe 
ee 


Davi 


Please Fill in the Above Completely. If More Space Is Needed Use Separate Sheet. 


20. Names and addresses of two or more persons—preferably members of the United Mine Workers of 
‘America—who had personal knowledge of your service in the Coal Industry at each location where 
you worked before becoming a member of the United Mine Workers of America. 


Address 


(Town or City) 
Name 
(First) (Middle) 


Address OEE ee 
(Town or City) (State) 


Name 


(First) (Middle) (Last) 


Address ee 
(Town or City) (State) 


Name 
(First) (Middle) (Last) 


Address 
(Town or City) (State) 


Name 


(First) (Middle) (Last) 


Address ee —— ———— eee 
(State) 


(Town or City} 


Address 
(State) 


(Town or City) 


Address 
(State) 


(Town or City) 


Name 
(First) (Middle) (Last) 


Address 
= Trown or City) i (State) = =e 
If More Space Is Needed, Use Separate Sheet 
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.' Do you claim service in the Land or Naval Forces of the United States during a| period of War or 


| National Emergency which was preceded by service in the Coal Industry. 


No 
(Yes or No) 


' (Do not fill in schedule below if you have served twenty (20) years in active mining work) 


Branch of Service 


rmy,Navy,Air Force, Marine Serial No. me Seer 


If more space is needed use separate sheet. 


CERTIFICATION BY APPLICANT 


| I certify that the statements made by me in this application are true to the best 


and belief. 


Date and Place 


of Discharge 


of my knowledge 


SIGNATURE OF APPLICANT 


/s/ Charles Richard Marlowe 


(Sign in ink-DO NOT print or stamp) 


8; CERTIFICATE OF LOCAL UNION 
lThis is to certify that the facts stated herein are true and correct to the best : 
elief, and the above applicant was a member of Local Union No. 8195 


‘Ind. _, as of (latest date) _ Feb. 4, 1949 : 


our knowledge and 
located at Coalmont 
has been a member of this Local Union since 


10 30 1948 , and that to our knowledge he worked regularly in 


(Month) (Day) (Year) 
he Coal Industry since 


s/ Roy C. Brown 


President, L. U. No. 


s/ James R. Black 
Vice-President 


s/ Ray Bemis 
Financial Secretary 
Secretary's Address 


4:. CERTIFICATE OF DISTRICT NO. 11 


| This is to certify that applicant is a member in good standing of the United ae Workers of 
an 


hmerica, and that the facts stated herein are true to the best of our knowledge 
| to service of applicant has been obtained and is attached hereto. 


s/ Ralph V. Da 


OWIN 


belief, and that proof 


District Secretary 


{PORTANT: APPLICANT MUST FILL OUT AND SIGN BOTH COPIES OF THE FORMS ON 
ws : v 
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25. AUTHORIZATION TO SECURE SOCIAL SECURITY ADMINISTRATION RECORDS 
Your Social Security Account Number. 314-01-6871 


Print Your Name Charles Richard Marlowe 
(First) (Middle) (Last) 


State Date of Your Birth July 4 1885 
(Month) (Day) (Year) 
Ihereby authorize the Social Security Administration to make available to the United Mine Workers off 
America Welfare and Retirement Fund any information contained in my Social Security Account File. 


Applicant Sign Here 


—————— 


Si our name in ink—DO NOT TOR MP. 


(DO NOT WRITE IN THIS SPACE) 
Social Security Administration: . 
Please furnish a copy of the wage record and the month and year of birth of the above named 
individual. 


I hereby authorize the Social Security Administration 
America Welfare and Retirement Fund any information contained in my 


Applicant Sign Here 
(Sign your name in ink—DO NOT PRINT OR STAMP) 


(DO NOT WRITE IN THIS SPACE) 
Social Security Administration: 
Please furnish a copy of the wage record and the month and year of birth of the above named 


_ United Mine Workers of America Welfa 


United Mine Workers of 

907 Fifteenth Street, N.W., Washington 5, D. C. 
Age for the above stated in accordance with Social Security Records, of bi 
A copy of the wage record is attached. (Month) (Year) 


(Social Security Administration) 


PLAINTIFF'S |EXHIBIT 2 


The United Mine Workers of America Welfare and Retirement Fund 
of 1950, the Defendant in the captioned litigation, was not in existence on 
May 2, 1949; however, the Trustees of the United Mine Workers of America 
Welfare and Refirement Fund of 1947, on June 28, 1948, adopted Resolution 
Number 20 governing the payment of pensions from said 1947 Fund. Said 
Resolution is quoted as follows: 

RESOLUTION 20 
WHEREAS: The Trustees of the United Mine Workers of 
America Welfare and Retirement Fund of 1947 on April 12, 1948, 
adopted Resolution No. 8, said resolution providing for the payment 
of pensions to members of the United Mine Workers of America, 
and 
WHEREAS: The aforesaid resolution provided for the formula- 
tion of detailed rules and regulations to be approved by the Trustees 
in order to effectuate the payment of pensions in accordance with 
the terms and conditions of the aforesaid resolution. 
NOW THEREFORE BE IT RESOLVED the following regulations 
shall govern the payment of pensions to members of the United Mine 
Workers of America, and shall be subject to amendment, revocation 


and revision at the discretion of the Trustees. 
I. ELIGIBILITY 
A. Any member of the United Mine Workers of America, 
who is otherwise qualified, and who retires from the |Bituminous 
Coal Industry on or after May 29, 1946, shall be eligible for a pen- 


sion. 
Proof of Membership. 
1. The Local Union where applicant is last a member shall 
certify as to membership of applicant. 
2. Districts of the United Mine Workers of|America shall 
also certify as to membership of an applicant. 
3. The International Office of the United Mine Workers of 
America shall have final authority to certify as to membership 


of applicant. 


Tl. AGE 
A. Any member of the United Mine Workers of America 
who on May 29, 1946, was 62 years of age or over, or who there- 
after attained or attains the age of 62 years, and is otherwise 
qualified, shall be eligible for a pension. 
B. Proof of Age 
1. Information shall be obtained from the Social Se- 
curity Administration records as to the age of applicant. 


2. Applicant shall be required to submit documentary 


evidence of probative value to establish his age in cases where 
the Social Security Administration records are incomplete or 
are contrary to the age stated by applicant on the application for 
a pension. 
I. SERVICE 
A. Any member of the United Mine Workers of America 
who on or after May 29, 1946, has completed 20 years’ service in 
the Coal Industry, and is otherwise qualified, shall be eligible for 
a pension. 
B. Proof of Service 
1. Definitions 


a. A year is twelve (12) calendar months. 

b. A quarter shall be a period of three calendar 
months ending on March 31, June 30, September 30, or 
December 31. 

. c. A year of service is one in which applicant: 

(1) Worked in a job classified in any National 
Coal Wage Agreement for two (2) quarters for an 
employer in the Coal Industry and earned a minimum 
of fifty ($50) dollars in wages in each quarter. 

(2) Rendered service for two (2) quarters as an 
employee of the United Mine Workers of America 
and is not eligible for a pension under the United 
Mine Workers of America pension plan. 
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(3) Is credited with two (2) quarters military 
service. 

(4) Was in an employment relation with an em- 
ployer in the Coal Industry but did not |perform 
active service for two (2) quarters due to personal 
accident, illness, furlough or leave of absence. 

d. The two quarters mentioned in paragraph c 
above may be considered a year of service whether or not 
they are in the same calendar year, but, in no case shall 
a quarter be considered toward a year of service if it is 
in any calendar year in which a year of service has been 
counted. 

2. Evidence 

a. Proof of service may be accomplished in any of 


the following ways: 
(1) Certifications by a Local Union, or by Local 
Unions, or by Districts of the United Mine Workers 


of America that an applicant served in the Coal 
Industry shall be deemed to be satisfactory proof 
of service for the period or periods covered by such 
certifications. 
(2) Statements by persons who have personal 
knowledge of applicant's service in the Coal Industry 
shall be deemed to be satisfactory proof of service 
for the period or periods covered in such statements. 
(3) Certified copy or photostatic copy of dis- 
charge from a branch of the Defense Department of 
the United States or statement from the appropriate 
branch of the Defense Department shall be deemed 
to be satisfactory proof of service for the period 
or periods covered in such discharge or stateme nt 
during which the United States was engaged in Na- 
tional Emergency or War. 
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| (4) The Director of the United Mine Workers 
of America Welfare and Retirement Fund shall 
obtain or cause to be obtained evidence from Social 
Security Administration records as to service of 
applicant in the Coal Industry, wherever such evi- 
dence may be necessary. 

IV. RETIREMENT 

A. Retirement from service shall be when the member of 
the United Mine Workers of America permanently ceases work in 
the Bituminous Coal Industry. 

Vv. PAYMENTS 

A. The first payment of a pension as a retired member of 
the United Mine Workers of America shall be made the first month 
after the retirement of pensioner. Upon approval of a pension, pay- 
ment shall be made retroactively to the date of retirement, provided 
that no payments are to be made unless retirement was subsequent 
to May 28, 1946. 

B. Commencing with the first payment, the pension shall 
be payable on the first day of each month to pensioner at his last 
address of record, and shall be payable during the lifetime of pen- 
sioner; provided, however, such payments shall be suspended for 
any month that pensioner performs compensated services for an 


employer in the Coal Industry, or ceases to be a member of the 
United Mine Workers of America in good standing, or is mentally 
incompetent or otherwise incapable of conducting his affairs. 
VI. TERMINATION OF PENSION 
A. A pension shall terminate upon the death of the pen- 


sioner, the last payment being made for the month in which death 
occurred. 

VII. FALSE STATEMENTS 

A. Any applicant for a pension who — and willfully 

falsifies any records or makes any false misrepresentations or 
statements in order to secure a pension from the United Mine Work- 
ers of America Welfare and Retirement Fund shall be barred from 
receiving any benefits from the Welfare Fund. 
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BE IT FURTHER RESOLVED: That the Director of the United 
Mine Workers of America Welfare and Retirement Fund is hereby 


authorized and directed to activate this resolution in 
with its terms and conditions and in accordance with 


conditions contained in Resolution No. 8. 


accordance 
the terms and 


By action of the Trustees of the United Mine Workers of America Welfare 
and Retirement Fund of 1947, on April 7, 1949, the age requirement was 


reduced from sixty-two (62) to sixty (60) years. The United 


Mine Workers 


of America Welfare and Retirement Fund of 1947 is no longer|in existence. 


Nee Enel 


[Filed August 16, 1960] PLAINTIFF" 


LAW OFFICES 
WARREN E. MILLER 
Suite 1012 Barr Building 
910 Seventeenth Street, N.W. 
WASHINGTON 6, D.C. 


January 28, 1957 


s 


Charles Richard Marlowe 


Val J. Mitch, Counsel to Trustees 
Welfare and Retirement Fund 

United Mine Workers - 907 15th St., N.W. 
Washington, D. C. 


Dear Mr. Mitch: 
I enclose the following original affidavits: 


1. An affidavit by Roy Brown, who sets out that he personally saw 
Charles Richard Marlowe at the Davis and Raley Coal Company during the 


latter part of 1948 and year 1949. 


2. An affidavit by William Barnes that the said William Barnes 
was employed at the Davis and Raley Coal Company, and that Charles 


Richard Marlowe was employed there at the same time as a 


miner. 


3. An affidavit by Charles Forman of the U. S. Powder Company 
that Charles Richard Marlowe made purchases from the.company for use in 


a mine. 
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4. An affidavit by Harry Siepman that he had under lease from 
U. S. Powder Company a tract of land which he sub-leased to Davis and 
Raley Coal Company, and that he secured the job for Charles Richard 
Marlowe at the Davis and Raley Coal Company. 

5. An affidavit by Ray Bemis, who lived on the road leading to the 
Davis and Raley Coal Company property, and that he saw Charles Richard 
Marlowe go back and forth from said mine. 

§. An affidavit by James Richard Black that he was a coal hauler, 
and that he hauled coal from the Davis and Raley Coal mine, and that on 
each occasion he saw Charles Richard Marlowe at the mine and working. 

7. An affidavit by Charles Richard Marlowe concerning all of his 
employment. 

g. An affidavit of Emma Marlowe, setting out that she took her hus- 
pand, Charles Richard Marlowe, to and from said mine. 

The Welfare Fund has in its files an affidavit signed by John Eccles 
that he knows of his own personal knowledge that Charles Richard Marlowe 
was employed at the Davis and Raley Coal Company in 1948 and 1949. We 
do not have the original or copy, but Mr. Walters, 2 Notary Public, says 
that he sent it in. 

Mr. Charles Davis and John W. Raley, who owned the mine, sent an 
affidavit setting out that Charles Richard Marlowe was employed at the 
mine, as set out in his application. 

Mr. Fred Reed and Harold Burris also sent in affidavits. Mr. and 
Mrs. Marlowe say that Mr. Marlowe made approximately $500.00 while 
employed in said Davis and Raley Coal Company mine. 

I am also herewith enclosing a statement by E. G. Moreland, 
Postmaster, Hymera, Indiana, of a record of three money orders paid to 
the Welfare Fund for Charles Richard Marlowe. One was made December 
11, 1948, in the amount of $5.15, another one January 10, 1949, in the sum 
of $7.60, and another one January 25, 1949, for $12.70. This record shows 
on its face that the Welfare Fund received payments for Charles Richard 
Marlowe as an employee of the Davis and Raley coal mine. The remitter 
in each of these money order purchases was John W. Raley, one of the owners 
of the mine. The Welfare Fund cannot deny that it did not receive payment 
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for Mr. Marlowe's employment. The payments were made in good faith 
and the Welfare Fund accepted same in good faith. 

I am convinced beyond all doubt that Mr. Marlowe was employed 
in the mine, as he has set out in his application. This is the miner who 
has only one arm, but you will notice in his application that he was em- 
ployed at a big mine with only one arm from 1925 to 1930, when the mine 
shut down. It must also be remembered that there were thousands of coal 
miners out of work and thousands on WPA, just like Mr. Marlowe. 

In view of the foregoing, it is respectfully suggested that the above 
claim be reevaluated. 

If after reconsidering the matter, it is not believed this claim is 
meritorious, we are willing to take the depositions of these persons under 
stipulation that in the event of suit, that they may be used at the trial. I 
say this because we feel that in this manner you can assure yourself of 
the merit of this claim. This is a type of situation Mr. Kincade and I 
discussed with you when you convinced us in your office last month that 
a number of the claims that we were pressing were not as meritorious 


as we had believed, whereupon we dropped them. 
Sincerely yours, 


/s/ Warren E. Miller 
WARREN E. LLER 


Enclosures 


STATE OF INDIANA 


COUNTY OF GREENE: 


AFFIDAVIT 


Comes now Roy Brown, and being duly sworn on oath, says: 

That he formerly resided at Coalmont, Indiana, and now resides 
at Linton, Indiana, and that he has been personally acquainted with 
Charles Richard Marlowe for many years last past. 
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That this affiant operated a coal mine north of Coalmont, Indiana 
in 1948 and 1949, and that said mine was near the coal mine operated by 
the Davis and Raley Coal Company. 

That he personally saw the said Charles Richard Marlowe at the 
said Davis and Raley Coal Company during the latter part of 1948 and 
early 1949. 

That this affiant saw the said Charles Richard Marlowe on many 
occasions go to and from said mine, and is of the opinion that he was so 
employed in said mine, the said Charles Richard Marlowe having been a 
coal miner for many years. 

/s/ Roy C. Brown 
[Jurat 11 January, 1957] 


— TT 


PLAINTIFF'S EXHIBIT 10-B 


STATE OF INDIANA 


COUNTY OF SULLIVAN : oI 
AFFIDAVIT 

William Barnes, being duly sworn on oath, says: 

That he is now residing at Hymera, Indiana, and that for many 
years last past he was personally acquainted with one Charles Richard 
Marlowe of Coalmont, Indiana. 

That this affiant, William Barnes, was employed at the Davis and 
Raley Coal Company at a coal mine near Coalmont, Indiana, and that 
among the employees of said mine was Charles Richard Marlowe, and 
that this affiant knows of his own personal knowledge that the said Charles 
Richard Marlowe was employed at said mine from October, 1948 to the 
latter part of January, 1949, and that the said Charles Richard Marlowe 
did the shooting in said mine and did other regular mining duties, and that 
the said Charles Richard Marlowe worked every day that said mine oper- 
ated and did the regular duties performed by a shot firer and coal miner. 

That this affiant worked with the said Charles Richard Marlowe 
and saw that said Charles Richard Marlowe performed said duties. 

/s/ William Barnes 


[Jurat 7 January, 1957] 


———— 


PLAINTIFF'S EXHIBIT 


STATE OF INDIANA ° on 
COUNTY OF CLAY 


AFFIDAVIT 


Charles Forman, being duly sworn on oath, says: 

That he lives near Coalmont, Indiana, and for many years was 
employed by the U. S. Powder Company, which maintained a plant north 
of Coalmont, Indiana, and that he, the said Charles Forman, was Superin- 
tendent of said plant and has access to the records of said U. S. Powder 
Company in regard to purchases made at said plant north of Coalmont, 
Indiana. 

That he has examined the records of purchasers from the U. S. 
Powder Company, and that said records show that Charles Richard Mar- 
lowe, on October 30, 1948, purchased fifty pounds of powder pellets and 
one roll of fuse. 


That these articles are manufactured for the use of mining coal, 
and that they are customarily used by coal miners in mines in and around 
Coalmont, Indiana. 


/s/ Charles Foreman 
[Jurat 7 January 1957] 


PLAINTIFF'S EXHIBIT 10-D 
STATE OF INDIANA : 
COUNTY OF SULLIVAN: 


AFFIDAVIT 


Harry Siepman, being duly sworn on oath, says: 

That he resides near Coalmont, Indiana, and has for many years 
last past. 

That during 1948 and 1949 he had under lease from the United 
States Powder Company a large tract of land ‘north of Coalmont, Indiana, 
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which he sub-leased out to various coal companies on a royalty basis. 

That one of the coal companies he had leased was the Davis and 
Raley Coal Company. 

That in the latter part of 1948 he was acquainted with Charles 
Richard Marlowe, who was trying to obtain employment in a mine, and 
that this affiant learned that the Davis and Raley Coal Company was in 
need of a shot firer, and that he personally sent one of his own employees 
in a truck to the home of Charles Richard Marlowe north of J asonville, 
Indiana, and notified him that the Davis and Raley Coal Company had an 
opening for a shot firér and miner, and told him to apply for the job. 

That Charles Richard Marlowe applied for the job and did work at 
the Davis and Raley Coal Company from October, 1948 to the latter part 
of January, 1949, and that this affiant was paid royalties on the amount 
of coal mined at said mine, and he knows of his own personal knowledge 
that Charles Richard Marlowe was so employed at said mine during said 
time, as this affiant notified the said Charles Richard Marlowe of the 
availability of the job and knows that he did apply and did take the job. 

/s/ Harry Siepman 
[Jurat 7 January 1957] 


PLAINTIFF'S EXHIBIT 10-E 


STATE OF INDIANA : 


COUNTY OF VIGO 
AFFIDAVIT 


Ray Bemis, being duly sworn on oath, says: 

That he is a resident of Coalmont, Indiana, and that he is person- 
ally acquainted with Charles Richard Marlowe, who resides north of 
Jasonville, Indiana, and that he has been acquainted with the said Charles 
Richard Marlowe for approximately fifty years. 

That in 1948 and in 1949 this affiant lived approximately three- 
quarters of a mile from the Davis and Raley coal mine north of Coalmont, 
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Indiana, and that on the road on which this affiant lived passed various 
people going to and from said mine. 
That he personally saw Charles Richard Marlowe going to and from 
said mine in 1948 and 1949, and that on several occasions he passed said 
mine and saw the said Charles Richard Marlowe on the premises of the 
Davis and Raley Coal Company. 
/s/ Ray Bemis 


[Jurat 5 January 1957] 


PLAINTIFF'S EXHIBIT 


STATE OF INDIANA 
: Ss 
COUNTY OF CLAY 


AFFIDAVIT 


James Richard Black, being duly sworn on oath, says: 

That his residence is Coalmont, Indiana; that he is 34 years of age; 
married; and that his occupation was that of a trucker and coal hauler; 
and that he has been engaged in hauling coal for many years last past. 

That he purchases coal at various mines and sells same at retail 
to various residents and businesses throughout his neighborhood and dis- 
trict. 


That among the mines he has hauled coal from was the Davis and 
Raley Coal mine near Coalmont, Indiana, and that he hauled coal from 
said mine during the latter part of 1948 and the early part of 1949, and 
that he estimates that he hauled at least fifty tons from said mine during 


said time. 
That on each occasion that he purchased coal at said mine, one 
Charles Richard Marlowe was at said mine and assisted in loading this 
affiant's truck, and that he is acquainted with Charles Richard Marlowe 
and has been acquainted with the said Charles Richard Marlowe for many 
years last past, and that he knows of his own personal knowledge that 
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Charles Richard Marlowe was engaged in the mining industry as a miner, 
and that he was on duty and was working as a miner at the Davis and Raley 
Coal Company near Coalmont, Indiana during the latter part of 1948 and 
the early part of 1949. 

! /s/ James Richard Black 
{[Jurat 26 December 1956] 


—— 


PLAINTIFF'S EXHIBIT _10-G 


STATE OF INDIANA : AND __10-H_ 
: SS 


COUNTY OF VIGO 
AFFIDAVIT 


Charles Richard Marlowe, being duly sworn on oath, says: 

That he lives at R.R.#2, Jasonville, Indiana, and was born July 4, 
1885, and that he started working in the coal mines in 1901 and retired in 
February of 1949. 

That he lost his right arm as a result of an accident in about Sep- 
tember, 1923, and that he was out of the coal mines as a result of loss of 
the arm until October, 1925, when he worked for the Bolt and Criss Coal 
Company, Shelburn, Indiana, and he continued employment with said coal 
company until April, 1930, when the coal mine shut down. 

That he made application at various mines throughout his district, 
but due to the depression was unable to obtain employment in the coal 
mines and went on W.P.A., and was on W.P.A. until it closed, and then 
secured a job with the Indiana State Highway Commission as 4 laborer, 
and then he worked at the Vigo Ordnance, Terre Haute, Indiana as a 
laborer, and then at Burns City, Indiana at the Ordnance plant. 

That during all of said time, he tried to get employment in the 
coal mines and was successfull in getting a job at the Davis and Raley 
Coal mine, Coalmont, Indiana, October, 1948, and worked in said mine 
until February of 1949, when he was advised that he was eligible for the 
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Welfare and Retirement Fund, and that he made application for same 
and was granted a pension, and said pension was paid to him until 1953, 
at which time his pension was stopped. 
That at the Davis and Raley Coal Company, he did all pf the shoot- 
ing and in addition thereto, performed other jobs around the mines in 
helping to load, clean up and install props. 
That said mine was what is commonly known in Indiana as a "truck 
mine", and that various persons who sold coal to the general public would 
bring their trucks and secure coal at this mine. That this affiant never 
mined any of the coal for his own use. 
That this affiant worked in said mine every day that said mine 
worked, and that said coal mine had a contract with the United Mine Work- 
ers of America, and this affiant was a member in good standing with the 
United Mine Workers of America, and that the Davis and Raley Coal Com- 
pany had a contract with District 11 of United Mine Workers and paid into 
the Welfare and Retirement Fund as a result of work performed in said 
mine by this affiant. 
That the only reason affiant retired from the operation of said 
mine was because the Welfare and Retirement Fund granted to him a pen- 
sion, and that if said Welfare and Retirement Fund had not granted him a 
pension he would have remained in said mine in said employment, as it 
was the only mine at said time in which he could secure employment. 
/s/ Charles Richard Marlowe 
[Jurat 17 December 1956] 


PLAINTIFF'S EXHIBIT 


STATE OF INDIANA : 
: SS 


COUNTY OF VIGO 
AFFIDAVIT 


Emma Marlowe, being duly sworn on oath, says: 
That she resides at RR. #2, Jasonville, Indiana, and is the wife 
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of Charles Richard Marlowe, and that they have been married 53 years. 

That she knows of her own personal knowledge that he husband, 
Charles Richard Marlowe, was employed by the Davis and Raley Coal 
Company at Coalmont, Indiana, from October, 1948 to February, 1949, 
and that she took him to work each day by automobile, and that she also 
provided transportation home from the mine for her husband and Mr. 
Raley. 

That she has seen her husband working in said mine, and that 
he was employed at said mine as a laborer and shot firer. 

That she has never worked in said mine or done any work around 
said mine, or any other mine. That the Davis and Raley Coal Company 
was a truck mine and ‘sold coal to truckers, and that she knows of her 
own personal knowledge that her husband was employed in said mine 
every day that said mine operated, and that said mine operated from 
October, 1948 to February, 1949 while her husband was then and there 
employed. 

/s/ Emma Marlow 
[Jurat 17 December 1956] 


PLAINTIFF'S EXHIBIT 10-J 


UNITED STATES POST OFFICE 


Money order #228638. 

Payee - Board of Trustees U.M.W. of A. Washington, D. C. 

Remitter - John W. Raley. Hymera, Indiana, Date of Purchase - Dec. 11-48 
Amount - $5.15 


Money order #229107 

Payee - Board of Trustees, U.M.W. of A. Washington, D. C. 

Remitter - John Raley, Hymera, Indiana, Date of purchase - Jan. 10 1949 
Amount $7.60 

Money order #229457. 

Payee - Board of Trustees, U.M.W. of A. Washington, D. C. 

Remitter - John Raley, Hymera, Indiana. Date of purchase Jan 25 1949 
Amount $12.70 


E. G. Moreland, P. M. Hymera, Indiana 


[Rec'd Dist. Il, U.M.W.A. Aug 7, 1953] 
PLAINTIFF'S EXHIBIT #6 


NATIONAL BITUMINOUS COAL WAGE AGREEMENT OF 1948 
Effective July 1, 1948, to June 30, 1949 
Executed at Washington, D. C., June 25, 1948 
THIS AGREEMENT, made this 25th day of June, 1948,| by and be- 
tween the coal operators and associations signatory herto hereinafter re- 
ferred to as Operators, parties, of the first part, and the International 
Union, United Mine Workers of America, hereinafter referred to as Mine 
Workers, on behalf of each member thereof, party of the second part, 
covering all of the bituminous coal mines owned or operated by said first 
parties, amends, modifies and supplements previous agreements as here- 
in provided. This Agreement (subject to the amendments, modifications, 
and supplements as hereinafter provided) carries forward and preserves 
the terms and conditions of the Appalachian Joint Wage Agreement (dated 
June 19, 1941), effective April 1, 1941, to March 31, 1943 the Supplemental 
Six-Day Work Week Agreement, the National Bituminous Coal Wage Agree- 
ment (dated April 11, 1945), effective April 1, 1945, the National Bituminous 
Coal Wage Agreement of 1947 (dated July 8, 1947), effective July 1, 1947, 
and all the various District Agreements executed between the United Mine 
Workers of America and the various Operators and Coal Associations (based 
upon the aforesaid basic agreements) as they existed on June 30, 1948, sub- 
ject to the terms and conditions of this Agreement and as amended, modified 


and supplemented by this Agreement as herein set out. 


UNITED MINE WORKERS OF AMERICA 
WELFARE AND RETIREMENT FUND 


During the life of this Agreement, there shall be paid| into such Fund 
by each Operator signatory hereto the sum of twenty cents (20¢) per ton of 
two thousand (2,000) pounds on each ton of coal produced for|use or for 
sale. 

The obligation to make payments to the "United Mine| Workers of 
America Welfare and Retirement Fund" under this contract shall become 
effective on July 1, 1948, and the first actual payments are to be made on 
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August 20, 1948, and thereafter continuously on the 20th day of each 
succeeding calendar month covering the production of all coal for use 
or sale during the preceding month. 


WAGES AND HOURS 
Amend section 1(d) of the National Bituminous Coal Wage Agree- 


ment of 1947 so as to read as follows: 
™d) All mine workers, whether employed by the month, day, 
or tonnage, yardage, deadwork or footage rate, shall receive Four 
Dollars and Five Cents ($4.05) per day in addition to that provided 
for in the contract which expired March 31, 1946." 


VACATION PAYMENT 

Amend "vacation Payment" Section of the National Coal Wage 
Agreement of 1947 as follows to wit: 

1. Inthe first paragraph strike out the words "Saturday, June 26, 
1948, to Monday, J uly 5, 1948, inclusive" and insert in lieu thereof the 
words "Saturday, June 25, 1949, to Monday, July 4, 1949, inclusive.” 

2. In the second paragraph, strike out "(June 1, 1947, to May 31, 
1948)" and insert in lieu thereof "(June 1, 1948, to May 31, 1949)". 

3. In the second paragraph strike out ‘March 31, 1947," and insert 
in lieu thereof "March 31, 1948". 

4. Amend the fifth paragraph by striking out 1948" and inserting in 
lieu thereof ''1949". 


TERMINATION OF AGREEMENT 

This Agreement dated June 25, 1948 shall be effective as of July 1, 
1948, and shall terminate June 30, 1949; PROVIDED HOWEVER, That either 
the "Parties of the First Part" or "Party of the second part” may terminate 
this Agreement on any earlier date by giving at least thirty (30) days' 
written notice to the other party of such desired earlier termination date. 

The foregoing termination provision shall not be construed to limit 
or affect in any way the obligations of the parties relating to the termination 
of contracts under the "Labor-Management Relations Act, 1947." 
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INTEGRATED INSTRUMENT 
This Agreement is an integrated Instrument and its respective 
provisions are interdependent and shall be effective from and| after July 1, 
1948. 
IN WITNESS WHEREOF, each of the parties signatory hereto, pur- 
suant to proper authority, has caused this Agreement to be signed by its 
proper officers or representatives at Washington D. C., on this the 25th 
day of June, A. D. 1948. 
UNITED MINE WORKERS OF AMERICA OPERATORS 


/s/ Louis Austin 
LOUIS AUSTIN DAVIS COAL|COMPANY 


/s/ Curtis Nicholson 
CURTIS NICHOLSON SUCCESSOR TO BRILEY 


COAL COMPANY 


/s/ Ralph Da 
RALPH DAY CHAS. DAVIS. OPERATOR 


/s/_John L. Louis 
JOHN L. LOUIS JOHN RAILEY. " " 


Sept. 1, 1948 


[Filed August 16, 1960] 
PLAINTIFF'S EXHIBIT #7 


UNITED MINE WORKERS OF AMERICA 
WELFARE AND RETIREMENT FUND 
907 FIFTEENTH STREET, NORTHWEST 
WASHINGTON 5, D.C. 


Office of the Director 
May 19, 1953 


Mr. Charles Richard Marlowe 
Route 2 
Jasonville, Indiana 

File No. 17502 
Dear Mr. Marlowe: 


Your letter to President Lewis has been referred to|me for reply. 
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You claim in your Application for Pension that you were employed 
at the Davis and Raley Coal Company from October 1948 to February 1949. 
A subsequent investigation by a Fund Representative reveals that 
you were not employed in the Coal Industry as claimed above. For this 
reason, further pension payments to you have been suspended. 
Sincerely yours, 


/s/ Josephine Roche 
Josephine Roche, Director 
UMWA Welfare & Retirement Fund 


JR:DM:DRJ:1n 


[Filed August 16, 1960] 


PLAINTIFF'S EXHIBIT #9 


UNITED MINE WORKERS OF AMERICA | 
WELFARE AND RETIREMENT FUND 
* 


Val J. Mitch 5s ss 
Counsel to the Trustees February 26, 1957 


Warren E. Miller 
Suite 1012 Barr Building 
910 Seventeenth Street, N.W. 
Washington 6, D.C. | 
Re: Charles Richard Marlowe 
Pension File No. 17502 
Dear Mr. Miller: 


The data submitted with your letter of January 28, 1957, on behalf 
of the captioned individual has been reviewed. Please be advised that 
this information is not sufficient to establish Mr. Marlowe's eligibility 
for Fund pension. This is for your information. 

Very truly yours, 
/s/ Val J. Mitch 


PLAINTIFF'S EXHIBIT #11 


UNITED MINE WORKERS OF AMERICA File No. 17502 

WELFARE AND RETIREMENT FUND Name MARLOWE, 

907 Fifteenth Street, Northwest Charles Richard 

Washington 5, D. C. District No. 1 
Local Union No. 8195 


AUTHORIZATION FOR PENSION 


NOTICE TO COMPTROLLER, U.M.W.A. WELFARE AND RETIREMENT 
FUND 

The following pension of one hundred ($100) dollars per month is 
hereby authorized, the first payment to be for the month of February, 1949. 
Name of Pensioner Charles Richards Marlowe 
Address R. R. #2; Jasonville, Indiana 
Wife (Name) Emma R. Marlowe 

This pension is subject to suspension at any time by the Trustees 
for any reason stated in the rules and regulations heretofore adopted by the 
Trustees, and shall be subject to termination at any time by the Trustees, 
for any matter, cause or thing, of which they shall be the sole judges and 


without assignment of reason therefor. 
REMARKS: 
DATE: April 21, 1949 


McFarland/ac By /s/ Val J. Mitch 
Supervisor of Pension Services 


NOTICE TO PENSIONER: 
Pension payments will be made the first day of each month and 


should reach you at your address of record shortly thereafter. If the 
address shown above is incorrect in any detail please notify the Comp- 
troller of the Fund as soon as possible. Whenever your address changes, 
notify the Comptroller of the Fund at once to insure prompt receipt of 


your payments. 


[Filed June 13, 1960] 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


EMMA R. MARLOWE, ADMINISTRATRIX OF THE 
ESTATE OF CHARLES RICHARD MARLOWE, 
Eteintite Civil Action 
: No. 1615-57 
JOHN L. LEWIS, ET AL., oar 
TRUSTEES, UNITED MINE WORKERS OF AMERICA : 
WELFARE AND RETIREMENT FUND OF 1950, 
Defendants. : 


iv. 


ORDER 


The above entitled action having come on for trial without a jury 
and by the Court on May 3 and May 4, 1960, the Plaintiff appearing in 
person and by her attorney, Warren E. Miller, and the Defendant Trustees 
appearing by their attorneys of records; and the Court having heard all 
the evidence adduced in Open Court by the Plaintiff, and having given con- 
sideration to the credibility of the Plaintiff and the Plaintiff's witnesses, 
and having heard argument by counsel for all parties in Open Court, and 
the Court having granted the motion of the Defendant Trustees to dismiss 
the Complaint made at the close of all the evidence presented by the 
Plaintiff, and the Court having filed herein its Findings of Fact and Con- 
clusions of Law, it is by the Court, this 13th day of June, 1960, 

ORDERED, That Plaintiff's Complaint be and the same is hereby 


dismissed with prejudice. 


/s/ Edward M. Curran 
JUDGE 


[Certificate of Service] 


[Filed June 13, 1960] 
FINDINGS OF FACT AND CONCLUSIONS OF LAW 
This cause having come on to be heard for trial without a jury, and 
the Court having heard all of the evidence adduced by the Plaintiff, and 
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having carefully examined and considered the credibility of the Plaintiff, 
and her witnesses,and following argument in Open Court by counsel for 
all parties, and the Court having dismissed the Complaint in a 

upon motion of the Defendants at the close of all evidence introduced by 
the Plaintiff, the Court, this 13th day of June, 1960 makes the following 
findings of fact and conclusions of law. 


is cause 


Findings of Fact 
1. The United Mine Workers of America Welfare and Retirement 
Fund of 1950 is a trust. The settlors of this trust are employers signa- 
tory to the National Bituminous Coal Wage Agreement of 1950 as amended 
and the United Mine Workers of America. The Trust Indenture is the 
pertinent provisions contained in the National Bituminous Coal Wage Agree- 
ment of 1950. The Defendants are the Trustees of this trust. 
2. This action was originally filed by Charles Richard Marlowe, who 
became deceased on July 29, 1958, and the present Plaintiff, his administra- 
trix, was substituted in his stead. 
3. The United Mine Workers of America Welfare and Retirement 
Fund of 1947 was a trust which ceased to exist prior to the creation of the 
United Mine Workers of America Welfare and Retirement Fund of 1950. 
4. The Trust Indenture, to wit, pertinent provisions of the National 
Bituminous Coal Wage Agreement of 1950 provides: 
Subject to the stated purposes of this Fund, the Trustees 
shall have full authority, within the terms and provisions of 
the "Labor-Management Relations Act, 1947," and other applicable 


law, with respect to questions of coverage and eligibility, priorities 


among classes of benefits, amounts of benefits, methods of pro- 
viding or arranging for provisions for benefits, investment of trust 
funds, and all other related matters. 
5. Charles Richard Marlowe applied to the Trustees |of the United 
Mine Workers of America Welfare and Retirement Fund of 1947 for a 
pension and the same was granted April 21, 1949, retroactive to February 


1, 1949. 
6. The Trustees of the 1950 trust fund continued to pay the pension 
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of Charles Richard Marlowe until the said Trustees informed Mr. Marlowe 
by written notice dated April 27, 1953 that no further pension payments 
would be made. 

7. The Trustees of the 1950 trust fund further informed Mr. 
Marlowe that the pension was being terminated because an investigation 
py the Trustees revealed that he was not employed by the Davis and Raley 
and Raley Coal Company during the period October 1948 to February, 1949. 

8. Charles Richard Marlowe's complete right arm was shot off in 
a hunting accident in 1923. 

9. From 1925'to 1930 Charles Richard Marlowe was employed in 
the Coal Industry at the Bolt and Criss Coal Company as a "trapper." This 
position involves directing coal car traffic in the mine and opening and 
closing doors. It requires very little physical effort and could be performed 
by a physically handicapped man such as Mr. Marlowe. 

10. From 1930 until October 28, 1948, Mr. Marlowe was not em- 
ployed in the Coal Industry. He did odd jobs around his forty acre farm; 
worked as a water boy; worked as a supervisor or inspector on a construc- 
tion job; and worked pulling nails on a Government construction job; all of 
which work required little physical effort and could be performed by a 
handicapped man such as Mr. Marlowe. 

11. Plaintiff's husband, Charles Richard Marlowe, has received 
from the Trustees of this trust fund approximately Five Thousand Dollars 
($5,000.00) in pension benefits and Two Thousand Dollars ($2,000.00) in 
hospital benefits. 

12. Predicated upon the amount of royalties paid to the United 
Mine Workers of America Welfare and Retirement Fund of 1950 by the 
Davis and Raley Coal Company, to wit, Twenty Five Dollars and Forty 
Five Cents ($25.45), it would appear that only one hundred twenty seven 
(127) tons of coal were mined in approximately seventy eight (78) working 
days, by three men allegedly, the average per day per man being only 
approximately a half ton. 

13. The Davis and Raley Coal Company did not pay any Social Se- 
curity for Plaintiff's husband. Plaintiff has not introduced any Coal Com- 
pany records of Davis and Raley Coal Company; no payroll records; no 


paychecks or pay receipts. 
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14. Charles Richard Marlowe, if he worked at all, was not an 
employee of the Davis and Raley Coal Company from October |28, 1948 
to February 1, 1949, as he alleged in his application for a pension, but 
was an owner and operator of said mine. 

15. Charles-Riehard-Mariewe-eould not -have worked st-the- Davis 
and-Raley Coal-Company from -Getober 28; - -1948 te-February-t,-1949 -as-a 

2 coal tender-and timber earrien ae-he-aHeged-in-hio pplication Lor-s-pen- 
’ sion anc-as-the- Plaintiff-aleges-beeause-of- his physieal ineapreity-to 
perform-this-type of-laber. 

16. Charles Richard Marlowe retired from the Bituminous Coal 
Industry in 1930 and not on February 1, 1949. 

17. Charles Richard Marlowe did not engage in genuine employment 
in the Bituminous Coal Industry subsequent to 1930. 

18. Resolution 20 validly enacted by the Trustees of the United 
Mine Workers of America Welfare and Retirement Fund of 1947 requires, 
among other things, that an applicant is entitled to a pension who, on or 
after May 29, 1946 has completed twenty (20) years service in the Coal 
Industry as an employee, and who, must have retired from the Bituminous 
Coal Industry on or after May 29, 1946. 

19. Charles Richard Marlowe did not meet the a as set 
forth in paragraph eighteen (18) above of Resolution 20. 


Conclusions of Law 
1. Plaintiff has failed to introduce any evidence that the decision 
of the Trustees of the United Mine Workers of America Welfare and Re- 
tirement Fund of 1950 terminating the pension of her husband, Charles 


Richard Marlowe, was not based upon substantial facts; nor has Plaintiff 
shown any evidence that the action of the Trustees in terminating such 


pension was arbitrary, capricious or fraudulent. 
2. The decision of the Trustees of the United Mine Workers of 
America Welfare and Retirement Fund of 1950 in terminating the pension 
of Charles Richard Marlowe was proper since the applicant did not meet 
the requirements of Resolution 20 enacted by the Trustees. 
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3. Charles Richard Marlowe was not an employee at the Davis 
and Raley Coal Company within the meaning of the term "employee" as 
set forth in the Labor-Management Relations Act, 1947, as amended, 
U.S.C.A., Title 29, Section 186, nor within the terms of Resolution 20 
enacted by the Trustees. 

4. Charles Richard Marlowe was not genuinely seceea in the 
Bituminous Coal Industry subsequent to 1930 as is required, by the Labor- 
Management Relations Act, 1947, as amended, supra, and Resolution 20. 

| /s/ Edward M. Curran 
JUDGE 


[Certificate of Service] 


[Filed July 11, 1960] 


Emma R. Marlowe, Administratrix of the 
Estate of Charles Richard Marlowe 
Plaintiff. 


vs > Civil No. 1615-57 
Josephine Roche, et al. : 
Defendant. : 
NOTICE OF APPEAL 


Notice is hereby given this 11th day of July, 1960, that Emma R. 
Marlowe, Administratrix of the Estate of Charles Richard Marlowe hereby 
appeals to the United States Court of Appeals for the District of Columbia 
from the judgment of this Court entered on the 13th day of June, 1960 in 
favor of defendants against said Emma R. Marlowe, Administratrix of the 
Estate of Charles Richard Marlowe. 


/s/ Warren E. Miller 
Attorney for 
Emma R. Marlowe, Administratrix of 
the Estate of Charles Richard Marlowe 
Plaintiff 
910 Seventeenth Street, N.W. 
Washington, D.C. 


SS 


[Filed July 11, 1960] 


STIPULATION 


It is stipulated by and between Warren E. Miller, attorney for 
plaintiffs, and Edward L. Carey, attorney for defendants, that |photocopies 
of exhibits offered in evidence by plaintiff or defendant in the above styled 
case may be substituted in the place and stead of the original exhibits and 
may be considered with the same force and effect as the original docu- 


ments. 


/s/ Warren E. Miller 
Warren E. Miller 

910 - 17th Street, N. W. 
Washington, D. C. 


Attorney for Plaintiff 
/s/ Edward L. Carey 
Edward L. Carey 


Bowen Building 
Washington, D. C. 


Attorney for Defendant 


IN THE 


~ United States Court rl bnpeals, 


- For-rae Distaror or Covumsma Crscurr 


No. 15,944 


Fao B. Mantows, Apmovisrnarax or raz Estarz or 
Caxias Tacete Bases, Pree 

ve 

gir wits peas cash ron ies eae Soxumr, 


or AMERICA ‘WELFARE 
, Appellees, - 


- Oxiszs L.Wiowtas 

Attorneys for Appellees 

* (821 Fifteenth Street, N-W. 
Washington 5, D. €. 


IN THE 


“Thited States Court of inpeils. 


- For-rae Distaror or Corumer Crcurr 


No: 15, 944 


TSA Main ‘Api eerie or Sou Banter 
ae See eee 
Vv.’ 


: i= Stuer: Soars Sedans tame Sommor, 
i Trustees, Ustrep Mure WorkEns.or AMEBIOA ‘WELFARE 


anp Retmement Fox or t , Anpdliees: 


1821 Fifteenth Street, NW. 
Washington 5, D. C. 


STATEMENT OF QUESTIONS PRESENTED 


i In the opinion of Appellees the question is: 


| 4, Did the Plaintiff, in the Trial Court, introduce sub- 
stantial evidence, sufficient to establish a prima facie case, 
‘that the Trustees of the United Mine Workers of America 
Welfare and Retirement Fund of 1950 arbitrarily and 
capriciously terminated Mr. Charles Richard Marlowe’s 


pension? 


INDEX 


Page 


SraTeMENT OF QUESTIONS PRESENTED Frontispiece 


CounTEr-STATEMENT OF THE CaSE 
Summary or ARGUMENT 


Appellant’s Husband Failed to Meet the Require- 
ments of Coverage as Required by Law and 
Enactment of the Trustees, and Therefore Could 
Not be a Beneficiary of This Trust 
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IN THE 


United States Court of Appeals 


For rae Disteicr or CotumBis Crecuir 
No. 15,944 


Emma R. Martowz, ADMINISTRATRIX OF THE HsTaTE OF 
Cuartes Ricoarp Mariowe, Appellant, 


Vv. 


Joun L. Lewis, JosepHine Rocue anp Henry G. Scummvt, 
Trustees, Usitrep Mine Workers or AMERICA WELFARE 
AND RETIREMENT Funp or 1950, Appellees. 


Appeal From the United States District Court for the 
District of Columbia 


BRIEF FOR APPELLEES 


COUNTER-STATEMENT OF THE CASE 


This is an action instituted by Charles Richard Marlowe 
on June 29, 1957 against the Trustees of the United Mine 
Workers of America Welfare and Retirement Fund of 1950 
for judicial review of a decision of the Trustees of April 
27, 1953, rejecting Plaintiff’s status as a beneficiary of 
this Trust Fund (J.A. 1, 3, 4, 25). Plaintiff became deceased 
in June, 1958 (J.A. 20) and his wife, Appellant, was sub- 
stituted in her capacity as Administratrix of his estate as 
party plaintiff (J.A. 18). 
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The United Mine Worker of America Welfare and Retire- 
ment Fund of 1950 is a trust created by the National 
Bituminous Coal Wage Agreement of 1950 within the 
framework of the Labor Management Relations Act, 1947, 
‘Act of June 23, 1947, C. 120, Title IT, Sec. 302 (c) (5), 
61 Stat. 157; U.S.C.A., Title 29, Sec. 186 (c) (5) (J.A, 5-8). 
The settlors of this Trust are coal operators signatory to 
the National Bituminous Coal Wage Agreement of 1950 
as amended and the United Mine Workers of America, a 
labor union (J.A. 5-8). 


The Trust Indenture (J.A. 6-8) provided that the powers 
of the Trustees should include among other things: 


Subject to the stated purposes of this Fund, the Trus- 
tees shall have full authority, within the terms and pro- 
visions of the ‘‘Labor-Management Relations Act, 
1947,’ and other applicable law, with respect to ques- 
tions of coverage and eligibility, priorities among 
classes of benefits, amounts of benefits, methods of pro- 
viding or arranging for provisions for benefits, invest- 


ment of trust funds, and all other related matters. 
(Emphasis added). 


The Trustees of the United Mine Workers of America 
Welfare and Retirement Fund of 1947, enacted Resolution 
20, setting forth the requirements of eligibility for pensions 
(J.A. 77-81). Resolution 20 among other things required 
that an applicant, ‘*. .. who on or after May 29, 1946, has 
completed 20 years’ service in the Coal Industry, and is 
otherwise qualified, shall be eligible for a pension.”’ (J.A. 
78). The Resolution further defined a year of service as 
being one in which the applicant worked for two quarters 
in a job classified in any National Coal Wage Agreement 
for an employer in the Coal Industry and earned a minimum 
amount of wages in each quarter (J.A. 78). 

Charles Richard Marlowe made application to the Trus- 
tees of the United Mine Workers of America Welfare and 
Retirement Fund of 1947 to become a beneficiary of that 
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Trust, on February 9, 1949 (J.A. 73). On April 21, 1949 
the Trustees authorized the payment of a pension to Charles 
Richard Marlowe retroactive to February 1, 1949, and 
notified him that the pension was subject to termination 
by the Trustees (J.A. 95). Mr. Marlowe continued to 
receive a pension until April 27, 1953 when, following an 
investigation by the Trustees of the United Mine Workers 
of America Welfare and Retirement Fund of 1950, his 
pension was terminated. On May 19, 1953, Mr. Marlowe 
was advised that the aforesaid investigation by the Trustees 
had revealed that he was not employed on or after May 29, 
1946 as required by Resolution 20 (J.A. 93, 94). 


Mr, Marlowe filed suit against the said Trustees on June 
29, 1957 (J.A. 1), more than three years after the termina- 
tion of his pension. The Defendant Trustees answered his 
complaint and denied that the Plaintiff was entitled to a 
pension, They further denied that his pension had been 
wrongfully or illegally terminated (J.A.9,10). The statute 
of limitations was pleaded as an affirmative defense. 


The evidence adduced at trial showed that Mr. Marlowe 
had worked in the coal industry, not continuously, from 
1911 to 1930 (J.A. 23). In 1923 his right arm was shot 
off in an accident, and he did not return to work until 1925 
when he became employed at the Bolt and Criss mine. For 
five years he worked at this mine as a trapper until he 
ceased working in 1930 (J.A. 23, 24, 26). A trapper is a 
person who flags mine cars in and out, and opens and closes 
the door (J.A. 26, 27, 38, and 42). It is relatively light 
work and could be performed by a man with only one arm 
(J.A. 42). 


Mr. Marlowe’s wife, son, daughters, and daughter-in-law, 
testified that from 1930 until October 28, 1948, Mr. Marlowe 
lived on a forty acre farm (J.A. 46); worked at various 
jobs on public works (J.A. 46, 47); worked on the state 
roads as a water carrier (J.A. 48) and did other light jobs 
(J.A. 52). 
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Appellant stated that her husband tried but was unable 
to get work in the coal industry, yet, her son admitted that 
during the war years (1940-1945) they were ‘“‘erying for 
men.’””? (J.A. 31, 42). 


Appellant testified that her husband was employed at 
the Davis and Raley Coal Company from October 28, 1948 
to February 1, 1949 (J.A. 22). She further testified that 
she took her husband to work every day; saw him shovel 
coal; and carry mine timbers. She stated that there were 
no records which might help to prove Mr. Marlowe’s em- 
ployment during this period (J.A. 32, 88). Due bills or as 
Appellant called them checks, normally given to miners 
each pay period, which show their wages, were not given 
to Mr. Marlowe (J.A. 35). No social security was paid 
by the Davis and Raley Coal Company for Mr. Marlowe’s 
employment (J.A. 32). 


Appellant testified that the Davis and Raley Coal Com- 
pany was worked by three men; that they split the proceeds 


derived from any sales; and that the Trustees had ter- 
minated the pensions of the other two men (J.A. 32, 33, 
34, 35). 


Leverett Marlowe, Appellant’s son, testified that he saw 
his father at the Davis and Raley Coal Company on one 
occasion and his father ‘¢Well, he was, oh, cleaning up 
around there.’? (J.A. 39). Mr. Leverett Marlowe, who 
had worked as a miner with his father at the Bolt and Criss 
Mine from 1927 to 1930, admitted that a person standing 
outside the mine could not see inside the entrance to deter- 
mine if someone was shoveling coal therein, or performing 
any other kind of work (J.A. 40, 41). 


Appellant’s daughter, Ima Jean Marter, offered no evi- 
dence with respect to her father’s alleged employment at 
Davis and Raley Coal Company. 


Appellant’s daughter, Geraldine Hoffman testified that 
once she went in a trailer to the Davis and Raley Coal 
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Company and her father loaded the trailer with coal (J.A. 
49). She could not remember the size of the mine entrance, 
although she admitted being up close to it. (J. A. 50). 


Appellant’s daughter-in-law, Irene Hardesty Marlowe, 
testified that she never saw Mr. Marlowe work at the 
Davis and Raley Coal Company, although she lived nearby 
(J.A. 57, 61). 


Appellant, having been recalled to the witness stand, 
testified that during the period when her husband is al- 
leged to have worked for the Davis and Raley Coal Com- 
pany, he received sixty dollars ($60.00) a month. This 
is in comparison with two hundred dollars ($200.00) a 
month he received in 1930 as a miner (J.A. 66). 


Appellant admitted that Davis and Raley Coal Company 
had forwarded to the Trustees of the 1947 Trust Twenty 
Five Dollars and Forty Five Cents ($25.45) in royalties 
on coal produced for use or for sale (J.A. 30). Accord- 
ing to the rate of royalty this meant that the Company 
had produced 130 tons of coal during the period Octo- 
ber 28, 1948 to February 1, 1949. Appellant admitted 
that the three men at this mine worked six days a week 
during the aforesaid period. This meant that three men 
averaged approximately a ton and a half per day during 
this period, although Appellant thought they mined approx- 
imately ten tons a day (J.A. 69). Appellant also acknowl- 
edged receipt from the Trustees of approximately Five 
Thousand Dollars ($5,000.00) in pension benefits and Two 
Thousand Dollars ($2,000.00) in medical benefits during 
the period 1949 to 1953, making a total of Seven Thousand 
Dollars ($7,000.00) (J.A. 30). 


At the close of Plaintiff’s case, upon motion, the Court 
granted judgment to the Trustees (J.A. 72). Findings of 
Fact and Conclusion of Law were filed (J.A. 96-100), and 
Plaintiff’s complaint was dismissed with prejudice (J.A. 
96). Appellant noted an appeal (J.A. 100). 
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SUMMARY OF ARGUMENT 


The United Mine Workers of America Welfare and 
Retirement Fund of 1950 is an irrevocable trust, of which 
Appellees are Trustees. The Trust Indenture gives to the 
Trustees full authority with respect to questions of coverage 
and eligibility, and all other related matters. The discre- 
' tionary power was subjected to the purposes of the Trust, 
Section 302 (c) (5) of the Labor Management Relations 
Act, 1947 and other applicable law. Section 302 (¢) (5) 
permits payments from trust funds such as this to be made 
only to employees of contributing employers, their families 
and dependents. Resolution 20 enacted by the Trustees of 


' the United Mine Workers of America Welfare and Retire- 


ment Fund of 1947, a different entity, established the 
requirements of eligibility for a pension. The Resolution 
defined a year of service by an applicant to be one where 
the applicant worked for an employer for wages in a classi- 


fied job, for a certain time and certain minimum wages. 


Appellant failed to establish a prima facie case that 
Charles Richard Marlowe was in fact an employee of the 
Davis and Raley Coal Company, who worked for wages. 
The evidence proved that Mr. Marlowe was a partner or 
owner who shared in the profits and definitely did not work 
for wages. Thus, Mr. Marlowe did not meet the require- 
ments of coverage. 


The scope of judicial review of decisions of the Trustees 
of this Trust is limited to Plaintiff’s showing that the 
Trustees have acted arbitrarily or eapriciously ; or fraudu- 
lently; or in bad faith, to his detriment. 


Appellant, at trial, failed to establish a prima facie case 
that the Trustees had arbitrarily and capriciously termi- 
nated her husband’s pension, or had arbitrarily and capri- 
ciously failed to reinstate his pension. 


Appellant (if a case existed) could have proved that 
the Trustees had acted arbitrarily in one of two ways. 
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First, by proving in Court that her husband met the re- 
quirements of coverage and eligibility, from which evi- 
dence an inference could be drawn that the Trustees had 
arbitrarily terminated his pension. The second way, 
would be to place before the Court all the evidence which 
the Trustees had with respect to this case. From this, if 
the facts existed, an inference could be drawn that the 
Trustees decision was unsupported by substantial evidence. 
This would constitute arbitrary action. 


Appellant could not, however, prove a prima facie case, 
by attempting to introduce in evidence, only the favorable 
information that the Trustees had in their possession, with- 
out introducing all of the evidence, both favorable and 
unfavorable. 


Certifications by local union as to the work record of an 
applicant are merely probative and not conclusive, for 
otherwise, the Trustees would be bound by such a certifica- 
tion even if the same were false. This was never intended 


by the settlors of the Trust. 


Prior to terminating Mr. Marlowe’s pension the Trustees 
conducted an investigation. As a result the pension was ter- 
minated and Mr. Marlowe was advised why it had been 
terminated. When Mr. Marlowe’s counsel submitted addi- 
tional evidence almost four years later, the case was again 
reviewed, and the termination adhered to by the Trustees. 
Appellant’s charge that the procedures used by the Trustees 
in terminating Mr. Marlowe’s pension are without merit. 
The procedures adopted are designed to protect both the 
applicant and particularly those who are already bene- 
ficiaries of the Trust and to whom the Trustees owe a 
fiduciary duty. 


Appellant’s contention that the Trustees did not pass 
upon the termination of his pension is not supported by 
the evidence. If her contention were factually correct, the 
test as to delegation of authority is that of the reasonable, 
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' prudent man. A reasonable, prudent man would delegate 
| authority, if he were a Trustee of this Trust, retaining 
supervisory control. The power of delegation could also 
be found within the express and implied powers granted to 
the Trustees by the settlors of this Trust. 


The evidence discloses in any event, that Appellant sued 
the Trustees, obtained personal service upon them, and 
they denied in their answer that they had wrongfully or 
arbitrarily terminated Appellant’s pension or failed to rein- 
state the same. 


ARGUMENT 


Appellant’s Husband Failed to Meet the Requirements of Cov- 
erage as Required by Law and Enactment of the Trus- 
tees, and Therefore Could Not be a Beneficiary of This 
Trust 


The parties to the National Bituminous Coal Wage 
Agreement of 1950, to wit, coal operators signatory there- 
to and the United Mine Workers of America, a labor union, 


created by said Agreement an irrevocable trust known as 
the United Mine Workers of America Welfare and Retire- 
ment Fund of 1950. Barlow v. Roche, et al., (Mun. Ct. App. 
D.C.) 161 A. 2d 58, App. den. D.C. Cir. No. 15,951; See 
also, Lewis v. Quality Coal Corporation, 7th Cir., 243 F. 
2d 769, cert. den. 355 U.S. 882; Lewis v. Quality Coal Cor- 
poration, 7th Cir., 270 F. 2a 140; Ruth v. Lewis, et al., 
(USDC D.C.) 166 F. Supp. 346; Van Horn v. Lewis, et al., 
(USDC D.C.) 79 F. Supp. 541; Hobbs v. Lewis, et al., 
(USDC D.C.) 159 F. Supp. 282; Yonce v. The Miners Me- 
morial Hospital Ass’n, et al., (USDC W.D. Va.) 161 F-. 
Supp. 179 at 186; Hobbs v. Lewis, et al., 197 Tenn. 44, 270 
S. W. 2d 352. 


That this Fund is a trust is manifested by the intention 
of the parties creating it as contained in the Trust Inden- 
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ture! The Labor Management Relations Act, 1947, supra, 
requires such a fund to be a trust.’ 


The settlors of this Trust granted to the Trustees in 
the Trust Indenture full authority with respect to questions 
of coverage and eligibility and all other related matters.* 
However, the Trust Indenture stated that the full author- 
ity which the Trustees were granted was subject to the 
purposes of the Trust, the Labor Management Relations 
Act, 1947 and other applicable law.‘ 


Section 302 (c) of the Labor Management Relations Act, 
1947, supra, provides: 


(ec) The provisions of this section shall not be appli- 
cable (1) ..-; or (5) with respect to money or other 
thing of value paid to a trust fund established by such 
representative, for the sole and exclusive benefit of 
the employees of such employer, and their families and 
dependents .. . (Emphasis added). 


The Trustees of the United Mine Workers of America 
Welfare and Retirement Fund of 1947, who acted under 
similar authority and law, in enacting Resolution 20 pro- 
vided that in order for an applicant to be eligible for a 
pension he must have completed twenty years of service 
in the coal industry on or after May 29, 1946. <A year 
of service was defined by the Resolution as one in which 
the applicant, ‘‘(1) Worked in a job classified in any Na- 
tional Coal Wage Agreement for two (2) quarters for an 


1¢¢Tt ig agreed that this Fund is an irrevocable trust created pursuant to 
Section 302 (c) of the ‘Labor-Management Relations Act, 1947,’ and shall 
endure as long as the purposes for its creation shall exist.’’? (J.A. 7). 

“<Title to all the moneys paid into and or due and owing said Fund shall be 
vested in and remain exclusively in the Trustees of the Fund, and it is the 
intention of the parties hereto that said Fund shall constitute an irrevocable 
trust ...’’ (J.A, 8). 


2See Section 302 (c)(5); Title 29, U.S.C.A. Sec. 186 (¢)(5). 
SJ.A. 8 
41a. 
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employer in the Coal Industry and earned a minimum of 
fifty ($50) dollars in wages in each quarter.’ (Emphasis 
added). 

The testimony adduced by Plaintiff in her case in Chief 
failed to establish even a scintilla of evidence that Charles 
Richard Marlowe was an employee of Davis and Raley 
Coal Company and worked for wages. On the contrary, 
the testimony clearly showed that Mr. Marlowe was a part- 
ner or an owner of Davis and Raley Coal Company, a 
three man operation. (J.A. 32). The evidence showed 
that the three men split the profits derived from this 
mine (J.-A. 32). Mrs. Marlowe also admitted that her 
husband did not receive the usual Due Bills or Checks 
as she referred to them, which documents contain the 
earned wages of miners, and are received from the em- 
ployer (J-A. 35). 

It is respectfully submitted that Appellant failed to 
introduce substantial evidence that her husband, Charles 
Richard Marlowe, was in fact an ‘employee’? working for 


wages, of the Davis and Raley Coal Company during the 
period October 98, 1948 to February 1, 1949. 


Judicial Review of the Decisions of the Trustees 


When an applicant for a pension from this Trust, believ- 
ing that he is entitled to status as a beneficiary is denied 
by the Trustees, or having status, the same is terminated 
by the Trustees, and the applicant files an action in court, 
the question immediately arises as to the scope of review 
of the decision of the Trustees. Appellant does not ques- 
tion the test applied by the Court in the instant case. 

The Trust Indenture gave to the Trustees broad discre- 
tionary powers including full authority with respect to 
questions of coverage and eligibility and all other related 
matters. This discretion was limited only by the purposes 


5J.A. 78. 
6J.A. 8. 
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of the Trust, the Labor Management Relations Act, 1947 
and other applicable law.’ 


The scope of judicial review with respect to cases in- 
volving this particular Trust have been the subject of much 
comment in the Courts of the District of Columbia. Judge 
Youngdahl in Ruth v. Lewis, et al., 166 F. Supp. 346, stated 
that it was not the function of the Court to run the trust, 
and limited the scope of review of decisions of the Trustees 
to those cases where the applicant can show a breach of 
a fiduciary duty, fraud or arbitrary action. 


In Barlow v. Roche et al., (Mun. Ct. App. D.C.) 161 A. 
24 58, at 63 App. den. D.C. Cir. No. 15,951, the Court in 
affirming the decision of the trial court said: 


This is not to say that action taken by the Trustee is 
immune from judicial observation. It means that 
courts will be and should be very hesitant to substi- 
tute their judgment for that of the Trustees when the 
latter act, within the realm of diseretion, by invoking 
the power which has been granted and which they are 
obligated to exercise. Accordingly, courts will, when 
a trustee is attacked, call for evidence of conduct 
which is tainted by fraud, or is malicious in its nature, 
or is perpetrated in bad faith, or which is so arbitrary 
and cavalier in its manner that it is an abuse of the 
authority purportedly exercised. 


In Kennett v. Lewis, et al., (USDC D.C.) 183 F. Supp. 
315 at 318, Judge Holtzoff stated the test to be, whether 
there was substantial evidence to support the decision of 
the Trustees, or whether they made an erroneous decision 
on a question of law. He pointed out that the court should 
not weigh the evidence. 


The test set forth by Judge Holtzoff was followed by 
Judge McGuire in Capirosso v. Lewis, et al., — F. Supp. 
—, Civil Action No. 463-59. See also Luchetti v. Lewis, 
(USDC D.C.) Civil Action No. 3522-54. 


— 


TIA. 8. 
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In Gambrell v. Lewis, et al., Civil Acton No. M35301-58, 
Judge Fickling of the Municipal Court held that the 
Trustees must be shown to have been arbitrary or capri- 
cious in making their decision. 


The test applied by Judge Holtzoff in Kennett, supra, 
is merely a more definitive statement as to what constitutes 
arbitrary or capricious action by the Trustees. Certainly, 
if the Trustees deny an applicant his status as a bene- 
ficiary, they must have substantial evidence to support 
their decision that the applicant does not meet the require- 
ments of coverage or eligibility. 


In only one case, has the Court apparently applied a dif- 
ferent rule. In Hobbs v. Lewis, et al., 159 F. Supp. 282, 
decided prior to any of the aforesaid cases, the Court 
did weigh the evidence, and in doing so found that the 
applicant was eligible for a pension. In other words, what 
the Court did was sit as a super-trustee, to hear the case 
de novo. Such review was certainly not intended by the 


settlors, for otherwise, the power granted to the Trustees 
has no meaning, since the Court would sit in final judgment 
on the facts presented to it, de novo. 


Courts of many jurisdictions have held that where a 
settlor grants discretionary power to a Trustee, a court 


should not interfere with the exercise of that discretion 
unless arbitrary action be shown.® 


8 Lindsay v. White et al., 212 Ark. 541, 206 8.W. 2d 762; Greenleaf Vv. 1st 
National Bank in Santa Ana, 101 Cal. App. 658, 225 P. 2d 945; City of 
Bridgeport v. Reilly, 133 Conn, 31, 47 A. 2d 865; Kloman v. Doctors Hospital, 
Inc., (Mun. Ct.) App. D.C. 76 A. 2a 872; Richmond v. Stamm, 339 Ill. App. 
274, 89 NE. 2d 745; Robinson v. Elston Bank $ Trust Co., 113 Ind. App. 633, 
48 NE. 2d 181; Barnhouse v. Lewis, —— Iowa ——, 93 N.W. 2d 117; 
Gustafson Vv. Abercrombie, 178 Kan. 230, 284 P. 24 615; Offutt v- Offutt, 204 
Ma. 101, 102 A. 2d 554; McMahan v. Erapf, 323 Mass. 118, 80 N.E. 2a 314; 
Plunkett v. Lampert, 231 Minn, 484, 43 N.W. 2d 489; Attic v. Bobinson, 
(USDC D. Mont.) 155 F. Supp. 592; Scully v. Scully, 162 Neb. 368, 76 N.W. 
2a 239; Morse v. Trantind, 100 N.H. 153, 121 A. 24 563; MeFerran v. Patter- 
son National Bank, 125 N.J. Eq. 456, 6 A. 2d 403; In Re Schub’s Estate, 165 
N.Y.S. 24 851; Woodward v. Mordecai, 234 N.C. 463, 67 8.E. 2d 639; Hopkins 
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It is respectfully submitted that the test of judicial 
review expounded in Ruth, Barlow and Kennett, supra, is 
correct. 


The Trial Court Did Not Err in Refusing to Admit in Evidence 
Certain Affidavits Proffered By Appellant 

Appellant’s second argument alleges that the Trial Court 
erred in refusing to admit in evidence Plaintiff’s Exhibit 
10 A-I marked for identification (J.A. 83-90), which were 
eight affidavits submitted to the Trustees on January 28, 
1957, almost four years after Plaintiff’s pension had been 
terminated. 


Appellant does not allege, nor does she attempt to show 
in what manner the alleged error is harmful. 


With respect to this issue, the pertinent facts are as 
follows: Appellant’s counsel conceded that the Trustees 
made an investigation prior to terminating Mr. Marlowe’s 
pension on April 27, 1953 (J.A. 19, 25). On May 19, 1953, 
Mr. Marlowe was advised of the reasons for the termination 
of his pension (J.A. 93). Following a discussion of this 
ease with Mr. Val J. Mitch, Counsel to the Trustees, in 
December, 1956 (See last paragraph of Plaintiff’s Exhibit 
3, J.A. 81 at 83), counsel for Mr. Marlowe submitted these 
eight affidavits relating to Mr. Marlowe’s alleged employ- 
ment at the Davis and Raley Coal Company from Oc- 
tober 28, 1948 to February 1, 1949 (J.A. 81 et seq.). On 
February 26, 1957, Mr. Mitch informed counsel for Mr. 
Marlowe that the affidavits and other evidence submitted 
had been reviewed and were insufficient to establish Mr. 
Marlowe’s eligibility for a pension. 


a 
v. The Cleveland Trust Co., 163 Ohio St. 539, 127 N.E. 2d 385; Bowe v. 
Rowe, Ore, ——, 347 P, 2d 968; Damiani v. Labasco et al., 367 Pa. 1, 79 
A. 2d 268; Nations v. Ulmer, —— Tex. Civ. ——, 122 S.W. 24 700; Monroe v. 
Winn, 16 Wash. 2d 497, 133 P. 2d 952; Gocts v. Old National Bank of Martins- 
durg, 140 W. Va. 422, 84 8.E, 2d 759; La Bonde v. Weckesser, 265 Wis, 641, 62 
N.W. 2d 561. 


Brief for Appellant, pgs. 811. 
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As has been heretofore indicated, supra pages 10-12, one 
seeking judicial review of a decision of the Trustees of this 
Fund holding that the applicant did not meet the require- 
ments of eligibility for a pension and thus had not achieved 
the status of a beneficiary of this Trust, must prove certain 
facts in order to establish a prima facie case. The Plaintiff 
must prove that, with respect to his ease, the Trustees 
have committed a breach of a fiduciary trust, or that they 
have committed fraud; or that they have been guilty of 
arbitrary action. Ruth v. Lewis, et al., (USDC D.C.) 166 
F. Supp. 346 at 349. Or, as the Court in Barlow v. Roche, 
et al., (Mun. Ct. App. D.C.) 161 A. 2d 58 at 63 held, the 
Plaintiff must prove that the Trustees: engaged in conduct 
tainted by fraud; or, conduct malicious in nature; or, con- 
duct perpetrated in bad faith, or, conduct which is so 
arbitrary and cavalier in its manner that it is an abuse 
of the authority purportedly exercised 


Plaintiff’s counsel, in order to prove @ prima facie case, 


that is, that the Trustees arbitrarily and capriciously ter- 
minated Mr. Marlowe’s pension, and arbitrarily and 
capriciously failed to reinstate his pension after receipt of 
the affidavits in question, could have proceeded in one of 
two ways. 


First, he could prove through the introduction of sub- 
stantial evidence that Mr. Marlowe met all the requirements 
of eligibility for a pension as contained in Resolution 20, 
of the 1947 Trust, and that Mr. Marlowe came within the 
requirements of coverage as established by law and enact- 
ment of the Trustees. With respect to the issue in this 
cause of whether Mr. Marlowe completed twenty years 
of service in the coal industry in a classified job as an 
employee, on or after May 29, 1946, Plaintiff could have 
proved: (1) that Davis and Raley Coal Company was 
2 contributing settlor of the Trust; (2) that Mr. Marlowe 
was an ‘“‘employee”’ of the Davis and Raley Coal Com- 
pany, working for wages during this interval, to wit, 
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October 28, 1948 to February 1, 1949; (3) that he was 
working for wages in a classified job earning the mini- 
mum amount required by Resolution 20. This would 
have established coverage. Next, counsel would prove that 
Mr. Marlow during this period actually and really worked, 
that is, was genuinely employed. The introduction of sub- 
stantial evidence on this point would have established a 
prima facie case of eligibility. Under this method of 
proof, the affidavits offered in evidence by Appellant were 
clearly inadmissible, because they were pure hearsay. 


The second way of proving this type of case, on this par- 
ticular issue, is to put in evidence documentary and oral 
evidence setting forth all of the information both written 
and oral which has come to the attention of the Trustees 
with respect to the issue. If when all of this evidence is in, 
an inference can be drawn that the Trustees decision on 
this issue was not based upon substantial evidence, then the 
Plaintiff has established a prima facie case that the Trus- 
tees acted arbitrarily and capriciously. Of course, under 
this method of proof, the affidavits in question would be 
admissible, but only, if all of the other information which 
had come to the attention of the Trustees was also placed 
in evidence. Counsel could not be permitted to put only 
the good in evidence and leave out the bad, for then no 
inference could be drawn as to whether the Trustees did, 
or did not have, substantial evidence upon which they based 
their decision. Theoretically, a plaintiff could use both 
proofs, although one would be sufficient. Again, if the case 
involved two issues, for example, that the applicant worked 
twenty years in the coal industry and that the applicant 
worked in the coal industry on or after May 29, 1946, the 
Plaintiff could prove one issue by the first method and the 
second issue by the other method, or vice versa. But it 
would be impossible for the Plaintiff to introduce only a 
seintilla of evidence on one issue by the first method, and 
a scintilla of evidence on the same issue by the second 
method, and then claim that both types of evidence together 
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established substantial evidence in favor of the Plaintiff 
on that one issue. 


This is exactly what the Plaintiff did in the instant case. 
He attempted to bolster the evidence that he introduced by 
the first method by placing in evidence on the same issue 
the affidavits in question which were but a small part of 
the evidence that the Trustees had on that point when they 


refused to reinstate Plaintiff’s pension. 


Using the first method, Plaintiff introduced the oral 
testimony of herself, her daughters, son, and daughter-in- 
law. Using the second method, she introduced in evidence 
the application for a pension, the authorization of the 
pension by the Trustees, the termination, and the affidavits 
in question. But this did not include all the evidence that 
the Trustees had on this issue. For example, the investi- 
gation report, was not placed in evidence. Nor, was the 
information which the Trustees had with respect to the 
affiants and their capacity to observe, narrate, and not be 
biased. 

Appellant’s counsel recognized as early as his letter of 
January 28, 1957, that if litigation ensued, he would have to 
take the deposition of the affiants. Why didn’t he? He 
could even have used interrogatories. 


It is respectfully submitted that the affidavits were in- 
admissible under the first method, because they were hear- 
say, and were inadmissible under the second method, be- 
cause Plaintiff made no attempt to put in evidence all the 
information which the Trustees had, both oral and written, 
on this particular issue, and therefore no valid inference 
could be drawn from just the affidavits alone. 


Assuming arguendo, that under some theory the afi- 
davits were admissible, the error was harmless. The affi- 
davits state conclusions and not specific facts from which 
it can be inferred that Mr. Marlowe was genuinely em- 
ployed at the Davis and Raley Coal Company as an em 
ployee for wages during the period in question. 
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Certification By Local Union Is Merely Probative, 
Not Conclusive 


Appellant argues that the Trustees of this Trust were 
arbitrary and capricious in failing to recognize the cer- 
tifications of the local union and the district of the United 
Mine Workers of America as satisfactory proof of service 
at the Davis and Raley Coal Company during the period 
of October, 1948, to February, 1949. 


What Appellant is saying in this argument is that certifi- 
cations by local unions, whether or not they are factually 
correct, are binding on the Trustees with respect to the 
employment of the applicant covered by such certification. 
Under this theory the Trustees would not be at liberty to 
consider other evidence which might be diametrically op- 
posed, but would be bound by a certification made by an 
officer of a labor union local. It would mean that the officers 
of the local union rather than the Trustees were passing 
upon the eligibility of the various applicants seeking to 
become beneficiaries of the Trust. This clearly was not the 
intention of the settlors. 


It should also be noted that with respect to the issue of 
whether Appellant was an employee or an employer, it 
could not reasonably be expected that the local union would 
make a legal determination on this point. 


Appellant’s argument with respect to this point involves 
the same question as the admissibility of the affidavits, to 
wit, Plaintiff’s Exhibit 10, A-I. Appellant seeks to draw 
an inference from certain information that the Trustees 
had in their possession. The inference, is that the Trustees 
were arbitrary and capricious because they ignored the 
certification of the local union with respect to Mr. Mar- 
lowe’s employment with Davis and Raley Coal Company. 
But such an inference cannot be drawn unless Plaintiff in 
proving his case sets forth all of the information which 
the Trustees had in their possession. Only if all of this in- 
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formation is before the Court, can any inference be drawn 
as to whether the Trustees acted arbitrarily or not. 


In Hobbs v. Lewis, et al.; (USDC D.C.) 159 F. Supp. 282, 
relied on by Appellant, the Court did not apply the test 
of judicial review set forth in Ruth, Barlow, and K: ennett, 
supra, but instead sat as a super trustee and weighed the 
evidence.° Then the Court stated that, assuming the test 
of judicial review to be whether the Trustees were arbitrary 
or capricious, such action could be found from the failure of 
the Trustees to adopt the evidence of the certification of 
the local union. The H obbs case, supra, is distinguishable 
from the instant case in that all of the evidence which 
the Trustees had in their possession was before the Court. 
Such is not the case in this cause. Another important 
factor is that in Hobbs the Court weighed the evidence. 
Kennett held that it was not the function of the Court to 
weigh the evidence; Ruth held that it was not the function 
of the Court to administer this Trust; Barlow held that the 
Court should be hesitant to substitute its judgment for 
that of the Trustees. In holding that the Trustees had 
arbitrarily rejected the certification of the local union in 
Hobbs, the Court arrived at that determination by weigh- 
ing the evidence, and substituting its judgment for that 
of the Trustees. 


The Trustees Did Not Arbitrarily Terminate 
Mr. Marlowe's Pension 


Appellant throughout her brief makes constant reference 
to an allegation that the Trustees of this Fund terminated 
Mr. Marlowe’s pension by arbitrary procedure. She fails 
to indicated how this affects the outcome of the litigation. 


The evidence disclosed that the Trustees conducted an 
investigation prior to terminating Mr. Marlowe’s pension 
(J.A. 93, 94). This is admitted by counsel for Appellant 
and by Appellant herself (J-A. 19, 31). On May 19, 1953 the 
Trustees advised Mr. Marlowe why his pension was termi- 


—_— 


10159 F. Supp. 282 at 285. 
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nated. The Trustees have never refused to review any 
information submitted by Mr. Marlowe, or his counsel. 
When on January 28, 1957, Appellant’s counsel submitted 
affidavits to support the contentions of Mr. Marlowe, the 
Trustees again reviewed the case in the light of this in- 
formation (J.A. 94). The procedures followed in this case 
were eminently fair to Mr. Marlowe and at the same time 
protected the rights of those who had already achieved the 
status of beneficiaries of this Trust, and to whom the Trus- 
tees owed a duty. 


The Trial Court’s Findings of Fact and Conclusions of Law Are 
Supported By Substantial Evidence 

Each of the findings of fact made by the Trial Court in 
this cause are amply supported by substantial evidence. 
Appellant clearly failed to establish facts from which a 
valid inference could be drawn that the Trustees had arbi- 
trarily and capriciously terminated Mr. Marlowe’s pension. 
The Trial Court had the opportunity to observe Appellant 
and her witnesses and to weigh the credibility of the testi- 
mony given. Findings of the trial Court should not be 
set aside unless clearly erroneous. Rule 52(a), Federal 
Rules of Civil Procedure; United States v. U. S. Gypsum 
Co., 383 U.S. 364, at 394, 395, 68 S. Ct. 525, 92 L. Ed. 746; 
Tucker et al. v. Meredith, 98 U.S. App. D.C. 90, at 96, 232 
F. 2d 347; Esso Standard Oil Co. v. Sun Oil Company, 97 
U.S. App. D.C. 154, 156, 229 F. 2d 37, cert. den. 351 U.S. 
973. 


The Trustees Properly Terminated Mr. Marlowe's Pension 


The record in this cause is devoid of any evidence indi- 
cating as Appellant alleges that the Trustees did not ap- 
prove the termination of his pension To the contrary, the 
evidence indicates clearly that the termination was ap- 
proved by the Trustees. 


However, assuming only for the purposes of argument, 
that Appellant’s factual contention was correct, the Trus- 
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tees would have the right to delegate to its employee these 
duties, maintaining supervisory control. 


This Trust. Fund is an extremely large organization. 
During the past five fiscal years the Trustees have paid to 
beneficiaries the sum of Six Hundred Eighty Four Million, 
Two Hundred Twenty Seven Thousand, Nine Hundred 
Seven Dollars and Seven Cents ($684,227,907.07)." In the 
past fiscal year alone, two hundred seven thousand seventy 
three (207,073) persons were beneficiaries of this Trust.” 
In the fiscal year ending June 30, 1953, six thousand seven 
hundred six (6,706) applications for pension benefits were 
approved by the Trustees. 


In cases involving delegation of authority, the test is that 
of the reasonably prudent man. The Trustees can prop- 
erly permit others to perform acts which they cannot rea- 
sonably be required to perform, if that is what a reason- 
ably prudent man would do? In a trust of this size, it is 
apparent that a reasonably prudent man acting as Trustee 


would delegate such duties, while still retaining a general 
supervision over the work of his employees. Miss Josephine 
Roche, a Trustee of this Trust, is the Director of this Trust 
Fund specifically charged with the task of administering 
the Trust Fund. 


A trust fund of this size, except for the fictional corpo- 
rate entity is not unlike a bank with respect to the question 
of proper delegation authority. A bank’s use of its officers 
and employees is not considered delegation of authority, 
but action.* 

11 United Mine Workers of America Welfare and Retirement Fund, Report 
for the Year ending June 30, 1960, Library of Congress Catalogue Card 
Number 52-25786. 

121d. 

18 Scott, The Law of Trust, 2nd ed. Sec. 171, 171.2; Bogert, Trust and 
Trustees, Sec. 555, pg- 57- 


14 Bogert, Id. at pg. 55. 
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If the Trust Indentures empowers the Trustees to dele- 
gate certain powers then of course there is no question. 
In the instant case, the Trustees were given full and com- 
plete authority with respect to questions of coverage and 
eligibility, and all other related matters (J.A. 8). As 
was pointed out by the Court in Barlow v. Roche, et al., 
supra, the Trustees have not only broad discretionary ex- 
press powers, but also those powers necessarily implied 
from the nature and complexity of the purpose for which 
the Trust exists. Certainly within these broad express and 
implied powers is the authority to delegate certain duties 
to employees of the Trust, over which the Trustees exercise 
a general supervision. 


In the instant case, it must also be remembered, that 
Appellant sued and obtained personal service upon the 
three Trustees. They answered his complaint and denied 
that his pension had been wrongfully terminated, and they 
have defended the cause to its conclusion. 


CONCLUSION 
The Appellee Trustees respectfully submit that for the 
foregoing reasons the judgment of the United States Dis- 
trict Court for the District of Columbia in the instant case 
should be affirmed. 


Epwagp L, Carry 
Vai J. Mrrox 
Cuaztes L.WiMAN 


Attorneys for Appellees 


REPLY BRIEF FOR APPELLANT 


Anited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


United States Court of Ajecats 


For the 
No. 15,944 Districe of Columbia, Cre 
FILER NOV 1 07966 


tt 2) Nowra tf?’ 

EMMA R. MARLOWE, Syl De Da 

Administratrix of the Estate of c 
Charles Richard Marlowe, 


Appellant, 


JOSEPHINE ROCHE, Trustee 
United Mine Workers of America Welfare and Retirement Fund, 


JOHN L. LEWIS, Trustee 

United Mine Workers of America Welfare and Retirement Fund, 
HENRY G. SCHMIDT, Trustee 

United Mine Workers of America Welfare and Retirement Fund, 


Appellees. 


Appeal from a Judgment of the United States 
* District Court for the District of Columbia 


WARREN E. MILLER 
910 Seventeenth Street, N.W., 
Washington, D. C. 


and 


LEONARD P. KINCADE 
522 Ohio Street 
Terre Haute, Indiana 


Attorneys for Appellant 


a 
Washington, D.C. ROBERT I. THIEL EX 3-0625 


Printer 


UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit 


No. 15,944 


EMMA R. MARLOWE, 
Administratrix of the Estate of 
Charles Richard Marlowe, 


Appellant, 


JOSEPHINE ROCHE, Trustee 
United Mine Workers of America Welfare and Retirement Fund, 


JOHN L. LEWIS, Trustee 
United Mine Workers of America Welfare and Retirement Fund, 


HENRY G. SCHMIDT, Trustee 
United Mine Workers of America Welfare and Retirement Fund, 


Appellees. 


Appeal from a Judgment of the United States 
District Court for the District of Columbia 


REPLY BRIEF FOR APPELLANT 


2 


The main point in appellees’ brief and the point on which the trial 


judge apparently based his decision is that appellant's deceased husband, 


Charles Richard Marlowe, was not an "employee" within the meaning of 
the Taft-Hartley Act. 


Appellees on pages 8-10 of their brief argue that appellant's hus- 
band was not a beneficiary of the trust here under consideration as he 
was not in fact an employee working for the Davis and Raley Coal Com- 
pany during the period October 28, 1948, to February 1, 1949. This trust 
fund was established for the benefit of workers in the coal mining industry. 
In order that such fund might be supervised by Congress, Public Law 85- 
836, 29 U.S.C. 301 et seq., was enacted to require the registration, re- 
porting and disclosure of employee welfare and pension benefit plans for 
employees such as the trust here involved. That law defines an employer 
as follows: 

"(4) The term ‘employer’ means any person acting 

directly as an employer * * * in relation to an employee 

welfare or pension benefit plan * * se pW 
and defined an employee as: 

"(5) The term ‘employee’ means any individual 

employed by an employer." 

The record here (appellant's brief, page 7) conclusively shows 
appellant's husband worked for Davis and Raley Coal Company, an 
employer as defined in subparagraph (4) above. This company paid 
money into the Mine Workers' Welfare Fund (JA 29-30) and met the 


statutory requirement of being an "employer." 


The above quoted law as well as the Taft-Hartley Act, 29 U. 8.C. 
186, were enacted in the interest of beneficiaries of the trust fund from 
which Mr. Marlowe received payment for a period of over four years 
(JA 30). It was beneficial legislation and should be liberally construed 
as to appellant in order to carry out the intention of Congress. To con- 
strue the statute as not applying to Mr. Marlowe as an employee would 
ignore this recognized principle of law, and would be contrary to the facts. 
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The word "employee" so far as can be ascertained has not been 


interpreted as it appears in the statute here under consideration, the 
Taft-Hartley Act, although it has been interpreted frequently enough as 
it appears in other statutes. The reason for this is fairly apparent when 
the reason for the statute is considered. The court said in speaking of 
the statute in United States v. Ryan, C.C.A. 2, 1956, 232 F.2d 481, 483: 


"The chief, if not only, purpose of the section was to put a 
stop to practices that, if unchecked, might impair the im- 
partiality of union 'representatives.'" 


Gifts are forbidden from employer to employee, and trust funds) such as 
the one under consideration here are specifically excepted. These trust 


funds excepted are the ones set up for employees. 


The Supreme Court in a previous consideration of the case of United 
States v. Ryan at 350 U.S. 299, 100 L.Ed. 335, 76 S.Ct. 400 examined the 
meaning of the word "representative" of an "employee" of an "employer." 
We set this out because it clearly shows these words are terms of art 
in the Taft-Hartley Act, and not used in their ordinary sense. Ryan had 
been convicted under the penal provisions of the Taft-Hartley Act, and in 
the words of the Supreme Court (p. 338): 


"The question for decision in this case is whether the presi- 
dent and principal negotiator of a labor union is a 'repre sent- 
ative’ of employees within the meaning of §302(b) of the 
Labor Management Relations Act of 1947." 


Holding that he was such a "representative," the Court said (p.|341): 


"| . a narrow reading of the term 'representative’ would 
substantially defeat the congressional purpose. In 1946 
Congress was disturbed by the demands of certain unions 
that the employers contribute to ‘welfare funds' which were 
in the sole control of the union or its officers and could be 
used as the individual officers saw fit. The United Mine 
Workers' demand that mine operators create a welfare fund 
for the union by contributing 10 cents for each ton of Ae 
mined, caused the Congress to act. The Case Bill, HR 
4908, 79th Cong. 2d Sess., which regulated welfare funds 
in a manner similar to §302, was enacted in 1946, but was 
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vetoed by the President. The following year the Taft- 

Hartley Act containing §302 was passed over another 

veto. But, if ‘representative’ means only the "exclusive 

bargaining representative,’ the explicit limitations on 

welfare funds in §302(c)(5) may be easily evaded. Pay- 

ments made directly to union officials, or to other indi- 

viduals as trustees, would apparently be excluded from 

§302. Thus, a narrow construction would frustrate the 

primary intent of Congress." 

In interpreting the word "employee" in any given statute, the pur- 
pose of the statute must be considered. In United States v. Silk, 331 
U.S. 704, driver-owners of coal delivery trucks were held to be em- 
ployees under the Social Security Act, and the word "employee" con- 
strued to accomplish the purposes of the legislation — although at 
common law these driver-owners would probably have been independent 
contractors. In Rutherford Food Corp. v. McComb, 331 U.S. 722, boners 
in a slaughterhouse were held to be employees within the meaning of the 
Fair Labor Standards Act, although they would probably have been in- 


dependent contractors otherwise. The court said in Fahs v. Tree-Gold 


Co-op Growers of Florida, C.C.A. 5, 1948, 166 F.2d 40, 44 (relative to 
the Social Security Act): 


“The ultimate criteria are to be found in the purposes of the 
act. * * * the act is intended to protect those whose liveli- 
hood is dependent upon finding employment in the business 
of others. It is directed toward those who themselves are 
least able in good times to make provisions for their needs, 
when old age and unemployment may cut off their earnings. 
The statutory coverage is not limited to the direction and 
control of their employer, but rather to those who, as a mat- 
ter of economic reality, are dependent upon the business to 
which they render service." (Emphasis supplied.) 


Considering the purpose of the statute in this case, the Taft-Hartley 
Act, in this factual situation it would be meaningless to hold appellant to 
be other than an employee. The purpose of the trust established under 
the exception in the statute is the same as that of the Social Security Act, 
to give some security to wage earners in their old age. 
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In appellees’ brief (p. 10) it is averred that Mr. Marlowe was a 
partner or owner of the Davis and Raley Coal Company. The. 
court made such a finding in its Findings of Fact No. 14 (JA 99). This 
was not established by the record. Charles Richard Marlowe did not 
own the mine in which he worked, or any part of it. There is no|testi- 
mony that he owned it, or was a partner in it. On the contrary, appellant 
testified that Mr. Raley and Davis owned the mine, and that Marlowe was 
employed there (JA 32). She testified that a Mr. Harry Siepman told her 
husband to go "over there, there was a job open for him, a place for him 
to work, and for him to come over there." (JA 35). 


The trial court's finding of fact No. 14 (JA 99) that Marlowe was 
an owner and operator of the mine must then have been based on testi- 
mony that his wages were paid by a division of profits every week. But 
this is never conclusive to show a partnership. Under the Uniform 
Partnership Act no such inference shall be drawn if profits were received 
as wages. 40 Am. Jur., p. 148. 


Appellees mistake entirely the argument of appellant regarding the 
refusal of the trial judge to admit the affidavits into evidence. The court 
below found that the appellees had not acted arbitrarily in refusing to 
reinstate Charles Richard Marlowe's pension. How could he make such 
a determination without having before him the evidence upon which Mar- 
lowe relied when he sought such reinstatement? Appellees were free to 
introduce any rebuttal evidence which they had. They did not offer it in 
evidence; they are hardly in a position to complain because it is not there. 
Appellant, on the other hand, made repeated attempts to get the jaffidavits 
into evidence, and stated that it was not for the purpose of proving appel- 
lant's case, but "It was merely to show the proof that [was] before them 
— at the time they acted on the matter." (JA 71). 


At p. 17 of appellees' brief regarding the weight to be accorded 
certifications of the local union and the district of the United Mine 


Workers of America as satisfactory proof of service, appellees state 
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"What Appellant is saying in this argument is that certifications by 
local unions, whether or not they are factually correct, are binding 
on the Trustees with respect to the employment of the applicant covered 
by such certification.” Resolution 20 of the Trustees (JA 77 et seq.) 
states: 
"NOW THEREFORE BE IT RESOLVED the following regu- 
lations shall govern the payment of pensions . - re 


"TIT SERVICE . . . B Proof of Service. . . 2 Evidence 
a. Proof of service may be accomplished in any of the 
following ways: (1) Certifications by a Local Union, or 
Local Unions, or by Districts of the United Mine Workers 
of America that an applicant served in the Coal Indus- 
try shall be deemed to be satisfactory proof of service for 
the period or periods covered by such certifications." 


Appellees themselves made this certification binding. They imply that 
the certification of Charles Richard Marlowe's application was not 
"factually correct," but there is no evidence to show that it was not 


absolutely correct. 


Appellant or her husband did not know and still do not know why 


Charles Richard Marlowe's pension was terminated and why the appel- 
lees refused to reinstate it. Appellees' brief states at p. 7 and p. 18 
that Marlowe was notified why his pension was terminated. The record 
is devoid of any facts to back up this statement. 


Failure to recognize the certifications of the local unions which 
the trustees had made binding was one of the principal factors relied 
upon by Judge Pine in Hobbs v. Lewis, 159 F. Supp. 282. 


CONCLUSION 


For these reasons, it is respectfully prayed that relief be granted 


in accordance with the prayer for relief in appellant's brief. 


Respectfully submitted, 


WARREN E. MILLER 


910 Seventeenth Street, N.W., 
Washington, D. C. 


and 


LEONARD P. KINCADE 


522 Ohio Street, 
Terre Haute, Indiana 


Attorneys for Appellant 


